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- RESOLUTION NO. U-11085

A RESOLUTION related to the purchase of materials, supplies, equipment
and the furnishing of services; authorizing the City officials to enter into
contracts and, where specified, waive competitive bidding requirements,
authorize sale of surplus property, or increase or extend existing
agreements.

WHEREAS the City of Tacoma, Department of Public Utilities, requested
bids/proposals for the purchase of certain materials, supplies, equipment and/or
the furnishing of certain services, or proposes to purchase off an agreement
previously competitively bid and entered into by another governmental entity, or
for the sales of surplus, or desires to increase and/or extend an existing
agreement, all as explained by the attached Exhibit “A,” which by this reference
is incorporated herein, and

WHEREAS in response thereto, bids/proposals (or prices from another
governmental agreement) were received, all as evidenced by Exhibit “A,” and

WHEREAS the Board of Contracts and Awards and/or the requesting
division have heretofore made their recommendations, which may include
waiver of the formal competitive bid process bedause it was not practicable to
follow said process, or because the purchase is from a single source, or there is
an emergency that requires such waiver, and/or waiver of minor deviations, and
in the case of sale of surplus, a declaration of surplus has been made certifying
that said items are no longer essential for continued effective utility service, as

explained in Exhibit “A,” and
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WHEREAS the Director requests authorization, pursuant to
TMC 1.06.269 A, to amend contract amounts up to $200,000 and to approve
term extensions and renewals for all items contained in Exhibit “A;” Now,
therefore,

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

That the Public Utility Board of the City of Tacoma hereby concurs and
approves the recommendations of the Board of Contracts and Awards and/or
the requesting division, and approves, as appropriate: (1) the purchase and/or
furnishing of those materials, supplies, equipment or services recommended for
acceptance; (2) the sale of surplus materials, supplies or equipment
recommended for acceptance; (3) the Interlocal agreement that authorizes
purchase off another governmental entity’s contract; (4) the increase and/or
extension of an existing agreement, and said matters may include waiver of the
formal competitive bid process and/or waiver of minor deviations, all as set forth
on Exhibit “A,” and authorizes the execution, delivery and implementation of
appropriate notices, contracts and documents by the proper officers of the City
for said transactions, and (5) the administrative authority of the Director, per
TMC 1.06.269 A., to amend contract amounts up to $200,000 and to approve
term extensions and contract renewals for all items in Exhibit “A.”

Approved as to form:

— Chair
‘/{" < /‘Z}!‘/{/
Chief Deputy City Attorney Secretary
Adopted
Clerk
2 U-11085
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EXHIBIT “A”
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TACOMA PUBLIC UTILITIES

MEETING DATE:  5/22/2019

TO: Board of Contracts and Awards
FROM: Chris Robinson, Power Superintendent
Tenzin Gyaltsen, Click! Network General Manager
COPY: Public Utility Board, Director of Utilities, Board Clerk, SBE Coordinator, LEAP

Coordinator, and Richelle Krienke, Finance/Purchasing
SUBJECT: Increase for Statement Production, Insertion, and Mailing for Click! Network
Request for Proposals Specification No. PC12-0699F, Contract No. 4600013557

— May 22, 2019
DATE: May 8, 2018
RECOMMENDATION SUMMARY:

Tacoma Public Utilities, Light Division, dba Click! Network, requests approval to increase
Contract No. 4600013557 with CSG Systems, Inc. (formerly known as, and the successor in
interest to, Business Ink Co, and Cash Cycle Solutions, Inc.), Omaha, NE, by $156,000, for
printing and mailing (including postage) of Click! Cable TV customer billing statements, and to
affirm the exercise of the fifth of six automatic one-year renewal terms. This increase will bring

the contract to a cumulative total of $1,045,000, plus any applicable taxes, and extend the term
through March 8, 2020. '

BACKGROUND:

Click! Network executed a contract in 2013 for statement design, statement printing, printing
and insertion of advertising collateral, mailing and postage for delivery of monthly billing
statements for cable television services. Three amendments have increased the contract value

by $487,000 and extended the term by four years. Two assignments of agreement have also
been executed.

ISSUE: Click! Cable TV requires third-party services to provide monthly printed and emailed
billing statements to its retail and wholesale customers.

ALTERNATIVES: The application used to print utility bills could be evaluated to determine if its
usage would be more cost effective, or a different third-party vendor could be solicited through
a competitive bidding process. Either alternative would require several months to accomplish
and payment of costs to implement a new vendor and design the billing statements according
to new criteria or parameters. Monthly billing statements to customers would be interrupted,
risking the collection of over $2,000,000 in monthly receivables.

COMPETITIVE SOLICITATION:

This contract was originally awarded to Cash Cycle Solutions, Inc., Charlotte, NC, as a result of
Request for Proposals Specification No. PC12-0699F, which was opened December 18, 2012,
Cash Cycle Solutions, Inc. was selected after evaluation and ranking of four submittals. The
firm later changed its name to Business Ink Co, and then again to CSG Systems Inc.

CONTRACT HISTORY: The original contract (4600008770) was awarded to Cash Cycle
Solutions, Inc., effective February 14, 2013, for statement design, statement printing, printing
and insertion of advertising coilateral, mailing and postage for delivery of monthly billing
statements for cable television services, in the amount of $402,000, for an initial term of two
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years plus six one-year automatic renewal periods, under Resolution U-10594, February 13,
2013.

e  Amendment No. 1, December 2015, increased the total authorized compensation by
$200,000 to $602,000, and affirmed the first of six automatic one-year renewal periods
through March 7, 2016.

* Assignment of Agreement, March 18, 2016, memorialized contract assignment to Business
Ink Co., Austin, TX, as contract 4600011597.

¢ The second of six automatic one-year renewal periods through March 7, 2017, was
exercised on April 20, 2016.

e Amendment No. 2, March 8, 2017, increased the total authorized compensation by
$105,000 to $707,000, and affirmed the third of six automatic one-year renewal periods
through March 8, 2018.

¢ Amendment No. 3, March 8, 2018, increased the total authorized compensation by
$182,000 to $889,000, and affirmed the fourth of six automatic one-year renewal periods
through March 8, 2019. Resolution No. U-10995, March 14, 2018.

e Assignment of Agreement, August 8, 2018, memorialized contract assignment to CSG Bl,
Inc, Omaha, NE, as contract 4600013557.

This increase will bring the contract to a cumulative total of $1,045,000, plus any applicable
taxes, and extend the term to March 8, 2020, as the fifth of six automatic one-year renewal
periods.

SBE/LEAP COMPLIANCE: Not applicable.

FISCAL IMPACT:

EXPENDITURES:
CosT OBJECT CosT
* -
FUND NuMBER & FUND NAME (CCIWBS/ORDER) | ELEMENT TOTAL AMOUNT
4700-TELE 2019/2020 O&M 552600 5310100 $62,400
budget v
552600 5413000 $93,600
TOTAL $156,000
REVENUES:
CosT OBJECT CosT
FUNDING SOURCE (CCIWBSIORDER) | ELEMENT TOTAL AMOUNT
TOTAL
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FISCAL IMPACT TO CURRENT BIENNIAL BUDGET: $156,000

ARE THE EXPENDITURES AND REVENUES PLANNED AND BUDGETED? Yes

Chris Robinson, Power Superintendent

APPROVED:

/mgﬂv«

Jackie Flowers, Director of Utilities
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MEETING DATE:  MAY 22, 2019

TO: Board of Contracts and Awards

FROM: Joseph Wilson, Transmission and Distribution Manager
Greg Muller, Real Estate Officer, Real Property Services

COPY: Public Utility Board, Director of Utilities, Board Clerk, SBE Coordinator, LEAP
Coordinator, and Doreen Klaaskate, Finance/Purchasing

SUBJECT: Real Estate Broker Services - Request for Proposals Specification No.
PT18-0350F — May 22, 2019

DATE: April 4, 2019

RECOMMENDATION SUMMARY: _

Tacoma Power recommends a contract be awarded to Lee & Associates Commercial Real
Estate Services LLC, of Seattle, WA, for real estate brokerage services to market Tacoma
Power’s Frederickson Industrial Site, for an initial contract term of one year with the option to
renew for up to four additional one-year periods. There is no pre-determined confract amount
as the fee to be paid the contractor is tied directly to the final sale price of the property.

BACKGROUND:

ISSUE: Tacoma Power desires to market and sell the 30+ acre vacant tract identified as the
Frederickson Industrial Site. In 2008, the property was transferred from Tacoma Water to
Tacoma Power with the intention to develop a new South Service Center. However, those
plans were put on hold, and due to changing business conditions, Tacoma Power has
determined it no longer has a need for this property. No other TPU or City of Tacoma
Department or Division has expressed a need for the property, and the Director of Utilities has
declared it surplus. The real estate brokerage firm will market the property with the goal of
obtaining the highest return possible to Tacoma Power, the ratepayers and citizens of Tacoma.

ALTERNATIVES: In the alternative, Tacoma Power could retain ownership of the property;

however, that entails on-going management cost and expense. A sale will return the property to
the tax rolls, and development will lead to additional job creation.

COMPETITIVE SOLICITATION:

Request for Proposals Specification No. PT18-0350F was opened December 11, 2018. Eleven
companies were invited to bid in addition to normal advertising of the project. Seven submittals
were received. Submittals were evaluated and scored by a Selection Advisory Committee
(SAC). No follow-up interviews were held. Following is the ranking of the seven submittals.
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Respondent - Location Score
Lee & Associates Commercial Real Estate Services LLC ~ Seattle, WA 369
Kidder Mathews Inc Seattle, WA 354
WA Real Estate Advisors LLC Seattle, WA 334
Cushman & Wakefield US Inc Chicago, IL 304
Neil Walter Company LLC | Tacoma, WA 301
Neil Walter Company LLC Tacoma, WA 278
CBRE Inc Los Angeles, CA 256

CONTRACT HISTORY: New Contract

SBE/LEAP COMPLIANCE: The recommended contractor is in compliance with Small Business
Enterprise (SBE) requirements as it has partnered with a firm registered with the WA State
Office of Minority and Women'’s Business Enterprise. LEAP compliance is not applicable.

SURPLUS DECLARATION:
This real property has been declared surplus by the Director of Utilities.

FISCAL IMPACT:

EXPENDITURES:
COST OBJECT cosT . R
* .
FUND NUMBER & FUND NAME (CCIWBSIORDER) | ELEMENT TOTAL AMOUNT
N/A N/A N/A N/A
TOTAL N/A
REVENUES:
COST OBJECT CosT .
'FUNDING SOURCE (CCIWBSIORDER) | ELEMENT TOTAL AMOUNT
GL 6411030 CC 561100 N/A TBD
TOTAL TBD
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FiSCAL IMPACT TO CURRENT BIENNIAL BUDGET: TBD
ARE THE EXPENDITURES AND REVENUES PLANNED AND BUDGETED? No

IF EXPENSE IS NOT BUDGETED, PLEASE EXPLAIN HOw THEY ARE TO BE COVERED. N/A

o

Chris Robinson, Power Superintendent

APPRQVED; .

{
I
i

e,

Jackie flo(/ers / Direddr of Utilities
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MEMORANDUM

TACOMA TACOMA TACOMA
POWER WATER RALL
TACOMA PUBLIC UTILITIES

May 7, 2019

Mr. Woodrow Jones, Chair
Public Utility Board
City of Tacoma, WA

Chair Jones,

Tacoma Power, through a commercial real estate brokerage, is preparing to market for sale the vacant
property known as the Frederickson Industrial Site. The 31.5+ acre site, located in the Frederickson
industrial area of unincorporated Pierce County, was transferred from Tacoma Water to Power in 2007
with the intention to develop a new South Service Center. However, due to changes in market conditions
and system planning, the project was cancelled and there is no longer a foreseeable need for the site. The
property has been reviewed by Tacoma Power management, and | have declared it surplus to our needs.

The following steps were taken to ensure the property is a good candidate for surplus disposal:

- Real Property Services consulted with Tacoma Power’s Natural Resources staff, who reviewed the
property and their records to determine the absence or presence and extent of critical areas and
buffers and trees. They reported that there are small wetland areas with a low function rating
located at the southern end of the property and there are no trees that would meet the criteria
of a habitat of local importance under applicable codes. Moreover, the southerly portion of the
site is also encumbered by a Bonneville Power Administration transmission line corridor. The
transmission line corridor and wetlands areas are not included in the net developable area of the
property, and the Pierce County critical areas ordinance will offer additional protections when the
remaining useable area of the site is developed.

- A Phase 1 Environmental Site Assessment was conducted with no recognized environmental
conditions found.

- Although the property is located well outside of Tacoma’s city limits and Tacoma Power’s service
territory, all City departments were notified and none expressed an interest in the property.
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- Feedback from the local real estate community and brokers through the RFP process detailed
herein, indicates that this large, undeveloped tract would be in high demand given its prime
location in the Frederickson industrial area with extensive frontage along Canyon Road East, the
designated primary freight corridor through the area. Also, the Pierce County Frederickson
Community Plan and zoning designation for this property clearly indicate that the County views
this property for development, which is consistent with the County Executive’s goals for economic
development and job creation.

Based on the above information and conclusions, Purchasing conducted a Request for Proposals (RFP) to
solicit submittals from commercial real estate brokers to market the property with the intention to
maximize the return to Tacoma Power and the ratepayers and citizens of Tacoma. The Selection Advisory
Committee (SAC) reviewed the submissions and recommends entering into a Listing Agreement with Lee
& Associates Commercial Real Estate Services, LLC to market the property. Real Property Services has
negotiated the agreement with the consultant brokerage and the draft agreement has been reviewed and

tentatively approved by the City Attorney’s Office. It was further approved by the Board of Contracts and
Awards.

The Listing Agreement is scheduled to come before the Board at its Regular Meeting of May 22, 2019, and
| concur in the recommendation to engage the commercial brokerage and proceed with the marketing
and eventual sale of the property, thereby generating additional funds for Tacoma Power, returning the

property to the tax rolls, and supporting Pierce County’s vision for economic development and job
creation in the Frederickson area.

Respectfully,

(et

Jackl Elowers, Dll’eC{Ol’ of Utilities

Attachments:
Declaration of Surplus
Aerial Map of Property
Listing Agreement
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TACOMA PUBLIC UTILITIES
3628 South 35th Street

Tacoma, Washington 98409-3192

Date:  November 1, 2018

From: Jackie Flowers, Director of Utilities

To: Dylan Harrison, Senior Real Estate Officer, Real Property Services
Subject: Declaration of Surplus of Tacoma Power Frederickson Industrial Site

Tacoma Power owns a parcel of land identified as Pierce County Assessor Tax Parcel
Number 0419302044. The property is located in the 16500 Block of Canyon Road East in
the Frederickson vicinity of unincorporated Pierce County. The parcel contains
approximately 31.5 acres and is zoned for industrial use.

Property Legal Description:

Revised Parcel B of Boundary Line Adjustment recorded under Auditor’s File No.
201607085001, described as follows:

Government Lot 2 of Section 30, Township 19 North, Range 4 East of the W.M., in
Pierce County, Washington. Except the West 20 feet for road.

Also except those portions conveyed to Pierce County by instruments recorded
under Auditor's File Nos. 8604150281 and 201006010129, records of Pierce
County, Washington.

Also except those portions conveyed to WGW, Inc. by instruments recorded under
Auditor’s File Nos. 201607150389, records of Pierce County, Washington.

This vacant property was originally transferred from Tacoma Water in 2007 with the
intention to build a new South Service Center on the site. However, that project was
subsequently cancelled.

Upon review by Tacoma Power management, it has been concluded that there is no
reasonable need for Tacoma Power to retain the property. Therefore, pursuant to City of
Tacoma Municipal Code Section 1.06.280, | hereby certify that this property has no further
public use, is surplus to the needs of Tacoma Public Utilities, and that disposing of it
would be in the best interests of the City of Tacoma.

APPROVED:

;/’ \ .J
(_LpetutL

“Jagkie Flowers, D'fre;t{)r"of Utilities
Vd

cg,Jénnifer Hines, Public Works ADM for Facilities Management/Real Property Services
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Tacoma Power Surplus Property Sale
Frederickson Industrial Site
16500 Block of Canyon Road East

e Approximately 31.5 Acres
e Pierce County TPN 0419302044



EXCLUSIVE SALES LISTING AGREEMENT

THIS EXCLUSIVE SALES LISTING AGREEMENT (the "Agreement") is entered into as of
the  day of » 20, the “Effective Date” by and between Lee & Associates
Commercial Real Estate Services, LLC (hereinafter referred to as “Firm”), a Washington Limited
Liability Company, and the City of Tacoma, Department of Public Utilities, Light Division (d.b.a.
Tacoma Power), a Washington municipal corporation, (hereinafter referred to as “Tacoma Power”,
“City”, and/or “Owner”). The terms “purchaser” and “buyer” may be used interchangeably herein
and have their common meaning,.

ARTICLE ONE
APPOINTMENT

1.1.  Exclusive Right to Sell. Owner hereby grants Firm the exclusive right to solicit and procure
prospective purchasers for that certain real property located at 16515-16525 Canyon Road East, Pierce
County, WA, commonly described as the Tacoma Power Frederickson Industrial Site, and as more
fully described on Exhibit A, attached hereto and incorporated herein by reference (the “Property”).
Firm accepts the appointment and agrees to act in good faith and use diligent efforts to perform the
services required by this Agreement and to assist Owner in maximizing the value to be obtained through
the timely sale of the Property.

1.2 Definition of “Sale”. As used in this Agreement, the term “sale” shall mean to sell, or to enter
into a binding contract to sell, exchange, grant, option, lease, transfer, or convey the fee simple or
leasehold interest in the Property or portions thereof, as more fully described in Section 5.2 below.

. 1.3 Listing Price. The listing price for the Property shall be determined by Owner after consultation
with Firm. The sale shall be on an “all cash” basis, or such other terms and conditions as acceptable
to Owner in its sole and absolute discretion.

ARTICLE TWO
TERM

2.1  Term of Agreement. The term (“Term”) of this Agreement shall commence on the Effective
Date set forth above and shall end at midnight on that day that is one (1) year after the Effective Date,
unless sooner terminated or extended in accordance with the provisions of this Agreement. Owner shall
have the option to annually renew and extend the Term of this Agreement by up to four (4) successive
periods of one (1) year each by providing written notice to Firm prior to expiration of this Agreement.

2.2 Termination. Owner shall have the right to terminate this Agreement for any reason or for no
reason, in Owner's sole discretion, on written notice (“Notice to Terminate”) given to Firm no later
than thirty (30) days prior to the date of termination. If no date is specified in the Notice to Terminate,
this Agreement shall terminate at the end of the tenth (1 ot calendar day following delivery to Firm of
the Notice to Terminate.
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ARTICLE THREE
REPRESENTATION AND DUTIES OF FIRM

3.1 Licensing. Firm hereby represents that it and all personnel providing services to Owner under
this Agreement are, to the extent required by law, duly licensed. Firm shall, at its sole expense, obtain
and keep in full force and effect throughout the Term of this Agreement all licenses and permits required
to be maintained by Firm in connection with the rendering of the services.

3.2  Performance of Services and Deliverables. Firm shall perform the services through able,
qualified and trained personnel of Firm, including, without limitation, supervisory and support
personnel, in sufficient number to properly render the services in the manner appropriate for the
Property as required by this Agreement. Firm shall have the exclusive right to hire, direct,
discipline, compensate and terminate the personnel of Firm, and shall exercise complete and

exclusive control over the conduct of its personnel. In addition, the Firm shall perform the
following:

3.2.1 Marketing Strategy. Firm shall implement and adhere to the detailed marketing
strategy (the “Marketing Strategy”) contained in Exhibit B which sets forth a
comprehensive strategy for marketing and sale of the Property. Such Marketing Strategy
may be amended solely upon written approval of Owner.

3.2.2 Vader Engineering. Firm shall engage Vader Engineering, a Washington State
Minority and Women’s Business Enterprise, as a sub-consultant to assist Firm with site
engineering expertise for Firm’s in-depth site development analysis. Firm will be solely
responsible for the engagement, creating a scope of work, supervision of and
compensation due Vader Engineering for any services provided to Firm and will not seek
or be entitled to reimbursement from Owner for any such compensation due. Vader
Engineering’s work product and deliverables (or any derivative thereof) will be for the
sole, direct benefit of Firm, and no third party shall have any right to it, nor have any
reliance on it. Upon request of Owner, Firm shall promptly forward all Vader Engineering
work product to Owner.

3.2.3 Deliverables. Firm shall provide to Owner all deliverables as detailed in the
excerpt from the “City of Tacoma Request for Proposals PT18-0350F” (the
“Deliverables”), attached hereto as Exhibit C. :

3.3 Staffing. Firm's listing team for purposes of implementing the obligations of Firm hereunder shall
consist of Zane Shiras, Vanessa Herzog, and Christian Mattson (the “Listing Team”). While Owner
retains responsibility for drafting the real estate purchase and sale agreement for use in selling the
Property, the Listing Team shall assume primary responsibility for providing assistance to Owner in the
initiation of discussions and the conduct of negotiations with prospective purchasers on the part of Firm.
Such assistance shall include, but not be limited to, providing Owner purchase offer term sheets, letters
of intent, or other appropriate documentation received from prospective purchasers. Firm may replace
any member of the Listing Team during the Term of this Agreement in the event a member of the Listing
Team dies, becomes incapacitated or terminates his/her employment with Firm, provided such
replacement individual has similar or greater experience than the replaced member and provided that
Owner approves, which approval shall not be unreasonably withheld. Upon written request by Owner,
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any member of the Listing Team shall be replaced by another qualified real estate salesperson employed
by Firm, subject to Owner's approval, which approval shall not be unreasonably withheld.

3.4 Reports. Firm shall submit to Owner, no later than the fifth (5th) day of each month, a report on
the marketing of the Property, which shall include an updated list of all prospective purchasers and a
summary of the status of any offers or negotiations.

3.5 Confidentiality.

3.5.1  Firm acknowledges that unauthorized disclosure of confidential information or
documentation from City related to the services to be provided under this Agreement may cause
substantial economic harm or loss to City. As used in this Agreement, the term "Confidential
Information" means documents or information provided by Owner to Firm that Owner
reasonably understands to be confidential and designates in writing as confidential at the time it
is provided to Firm, including any real estate appraisal(s) or value opinions prepared for the
Property. Confidential Information shall not include information which: a) was lawfully
possessed by the Firm prior to receiving from Owner; (b) becomes known by Firm from a third-
party source not under an obligation to Owner to maintain confidentiality; (c) is generally known
by the public through no fault of or failure to act by the Firm, or inconsistent with its obligations
under this Agreement; (d) is required to be disclosed in a judicial or administrative proceeding,
or is otherwise requested or required to be disclosed by law or regulation; or () is or has been
independently developed by employees, consultants or agents of the Firm without violation of
the terms of this Agreement and without reference or access to any Confidential Information
provided by Owner. '

3.5.2  Foraperiod beginning on the Effective Date of this Agreement until the earlier to occur
of either, (i) the closing of the sale of the Property, or (ii) two (2) years from the date of
termination or expiration of this Agreement, Firm agrees to hold Confidential Information in
trust and confidence for Owner, and agrees not to use Confidential Information other than as
required in the performance of its obligations under this Agreement, which shall include
disclosure to Firm's personnel who have a need to know.

3.5.3  Firm shall ensure that the text of this Section 3.5 is included in each sub-contractor’s
contract pertaining to the services to be provided herein (but Firm is not responsible or liable in
the event of sub-contractor’s non-compliance).

3.6  Other Brokers. Firm and the Listing Team shall solicit and cooperate with other real estate
brokers, not affiliated with Firm, who have procured and are authorized to represent prospective
purchasers of the Property.

3.7 Nondiscrimination. Owner and Firm agree that the Property will be offered in compliance with
all applicable federal, state and local anti-discrimination laws and regulations. Firm agrees to take all
steps necessary to comply with all federal, state, and City laws and policies regarding non-
discrimination and equal employment opportunities. Further, Firm shall not discriminate in any
employment action because of race, religion, creed, color, national origin or ancestry, sex, gender
identity, sexual orientation, age, marital status, familial status, veteran or military status, the presence
of any sensory, mental or physical disability or the use of a trained dog guide or service animal by a
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disabled person. In the event of non-compliance by Firm with any of the non-discrimination provisions
of this Agreement, City shall be deemed to have cause to terminate this Agreement, in whole or in part.

3.8 Compliance with Laws. Firm shall comply with all applicable federal, state and local laws,
regulations, codes, ordinances and administrative orders having jurisdiction over the parties, the
Property or the subject matter of this Agreement, including, but not limited to, the 1964 Civil Rights
Act and all amendments thereto, the Foreign Investment in Real Property Tax Act, the Comprehensive
Environmental Response Compensation and Liability Act, and The Americans With Disabilities Act.

3.9 Advertising. Upon completion of the sale of the Property, if such disclosure is permitted under
the terms of the purchase and sale, option or other transfer agreement between Owner and the purchaser
or transferee, Firm may advertise or issue a press release or other public announcement regarding the
sale, in form and content reasonably acceptable to Owner only upon Owner’s pre-approval.

3.10 Professional Services Warranty.

A. Firm warrants that all services performed pursuant to this Agreement shall be generally
suitable for the use to which City intends to use said services and deliverables.

B. In the performance of the services under this Agreement, Firm and its employees agree to
exercise the degree of skill and care required by customarily accepted good practices and
procedures followed by professionals/consultants rendering the same or similar type of
services. All obligations and services of Firm shall be performed diligently and completely
according to such professional standards.

3.11 Public Disclosure.

A. The Agreement and documents provided to City by Firm hereunder are deemed public
records subject to disclosure under the Washington State Public Records Act, Chapter 42.56
RCW (Public Records Act). Thus, City may be required, upon request, to disclose this
Agreement and documents related to it unless an exemption under the Public Records Act or
other laws applies. In the event City receives a request for such disclosure, determines in its
legal judgment that no applicable exemption to disclosure applies, and Firm has complied
with the requirements of Sub-Section B below, City agrees to provide Firm ten (10) days’
written notice of impending release. Should legal action thereafter be initiated by Firm to
enjoin or otherwise prevent such release, all expenses of any such litigation shall be borne by
Firm, including any damages, attorneys’ fees or costs awarded by reason of having opposed
disclosure. City shall not be liable for any release where notice was provided and Firm took
no action to oppose the release of the information. Notice of any proposed release of
information pursuant to the Public Records Act shall be provided to Firm according to the
“Notices™ Article herein.

B. If Firm provides City with records that Firm considers confidential or proprietary, Firm must
mark all applicable pages of said records as “Confidential” or “Proprietary”. If Firm fails to
so mark records, then 1) City, upon request, may release said record(s) without the need to
satisfy the requirement of Sub-Section A above; and 2) Firm expressly waives its rights to
allege any kind of civil action or claim against City pertaining to the release of said record(s).
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ARTICLE FOUR
AUTHORITY OF FIRM

4.1 Limitation of Authority. Notwithstanding any designation of Firm as “agent,” broker, or similar
term denoting agency in this Agreement, Firm shall have no right, power or authority to enter into any
agreement with any prospective purchaser, real estate broker or any other person or entity in the name
of, on behalf of, or otherwise binding upon Owner, nor may Firm create any other obligations or
liabilities binding upon Owner, except as otherwise provided by applicable law. Unless pre-approved
in writing by Owner, neither Firm nor any broker representing a prospective purchaser is authorized to
make any representations concerning the boundary lines of the property, the existence of any
encroachments onto adjacent property or onto the Property, the physical condition of the Property, the
possible future financial performance of the Property, or the tax consequénces of any transaction
concerning the Property, and such representation must be properly disclaimed and specifically state that
its accuracy has not been verified, that there is no guarantee or warranty (express or implied), and that
no party may rely on the information and must conduct their own due diligence and investigation of all
matters. Any such representation by Firm without Owner’s written approval or a disclaimer shall
constitute a breach of this Agreement.

ARTICLE FIVE
FEE

5.1 Calculation of Fee.  Firm's sole and exclusive compensation for its services hereunder (the
"Fee") shall be calculated as a commission on the greater of either (i) the fair market value of the
Property at the time of sale, as determined by a qualified real estate appraiser as further described in
Section 9.18, or (ii) the gross purchase price for the Property (in either case, the “Sale Price”), as
follows: In the event that the Property is sold to a buyer represented by the Listing Team, the Fee shall
be equal to two percent (2.00%) of the Sale Price; in the event the Property is sold to a buyer represented
by any other broker(s) other than the Listing Team (the “Co-operating Broker”), the Fee shall be equal
to two and one-half percent (2.50%) of the Sale Price; in such event, the Fee shall be shared between
the Listing Team and the Co-operating Broker on a 60%/40% split, with the Listing Team receiving
60% of the Fee, which represents 1.50% of the Sale Price, and the Co-Operating Broker receiving 40%
of the Fee, which represents 1.00% of the Sale Price. The Listing Team is not authorized to act as a
dual agent. If the Property is sold to a buyer represented by one of Firm’s brokers other than the Listing
Team, then such broker is acting as a Co-operating Broker, and Owner consents to any of Firm’s
designated or managing brokers (“Managing Broker(s)”), who supervise the Listing Team and the Co-
operating Broker, to act as dual agent(s). If any of Firm’s brokers other than the Listing Team act as
the Co-operating Broker, Firm shall be entitled to the entire (2.5%) Fee. Listing Team has provided to
Owner the pamphlet entitled “The Law of Real Estate Agency.” As used in this Agreement, the term
"gross purchase price" shall include the cash paid for the Property at closing, and the principal balance

of any existing mortgage or loan of Owner, secured by the Property, subject to which buyer assumes or
takes title.

5.2 When Earned..

5.2.1 Subject to the provisions of this Agreement, the Fee shall be earned for services
rendered if, during the Term: (i) the Property is sold to a purchaser procured by Firm, Owner or
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anyone else; or (ii) a binding contract for the sale of the Property is entered into by Owner;
provided, however, that no transfer of any interest in connection with an entity reorganization or
transfer between any City of Tacoma or Department of Public Utilities division or department
shall be deemed to be a sale and no Fee shall be earned in connection with such a transfer.

5.2.2 Inthe event that Owner enters into a binding contract for the sale of the Property and the
sale of the Property fails to close for any reason whatsoever, Firm shall not be entitled to the Fee
or any other fee, commission or other compensation; except in the event the transaction fails to
close due solely to Owner’s material breach of said binding contract, then Firm shall be entitled
to the Fee. '

5.2.3 Exclusions. Unless pre-approved in writing by Owner, Firm shall not, in any discussions
with prospective buyers, represent that Owner is willing to sell, transfer, grant, or convey any
interest in the Property less than a fee simple estate, or represent that Owner is willing to grant
any permissive use of the Property, to include, but not limited to, permits, licenses, or easements.
Firm shall not be entitled to the Fee or any other compensation for grant of easement to the
Tacoma Sportsmen’s Club.

5.3 - When Payable. The Fee shall be payable hereunder at closing, or the recordation of the deed
transferring title to the Property, whichever is earlier. The sale of the Property is subject to all
applicable requirements of the City of Tacoma Charter and Municipal Code, state law, and all
other statutes, regulations, rules, orders, and law of any kind applicable to the sale of City of
Tacoma or Tacoma Public Utilities real property, including City of Tacoma and Tacoma Public
Utilities resolutions and policies regarding the sale of real property. Payment is contingent upon
both the Public Utility Board and City Council of the City of Tacoma’s approval of a purchase
and sale agreement for the Property and all terms and conditions of the transaction under such
purchase and sale agreement.

5.4 Rights after Term.

5.4.1 Owner shall pay Firm the Fee in accordance with the terms of this Agreement if, within
one hundred twenty (120) calendar days after the expiration or earlier termination of the Term,
the Property is sold to, or Owner enters into a binding contract for the sale of the Property with,
or negotiations continue, resume or commence and thereafter continue leading to a sale of the
Property to, any person or entity (including his/her/its successors, assigns or affiliates) with
whom Firm has negotiated (either directly or through another broker or agent) or to whom the
Property has been submitted prior to the expiration or termination of the Term, and, in each case,
the transaction closes.

ARTICLE SIX
RIGHTS AND OBLIGATIONS OF OWNER

6.1 Refer All Inquiries. Owner shall provide all reasonably available information to permit Firm to
properly market the Property in accordance with the terms of this Agreement, and shall timely refer to
Firm all inquiries received from real estate brokers and prospective purchasers interested in the Property.
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6.2  Rights Reserved By Owner. Owner reserves the right, in all events and in Owner's sole and
unfettered discretion, to approve, modify or disapprove any and all proposals and offers regarding
pricing, marketing, and terms of sale of the Property; and to approve or reject any prospective purchaser.
Owner reserves the right to adjust the terms and conditions of any offer made or received, including,
but not limited to, adjustment of the offering or purchase price for the Property upward or downward.

6.3  FIRPTA. Owner represents that it is the owner of the property and that, except as may be
disclosed in writing to Firm, no person or entity who has an ownership interest in the Property is a

foreign person as defined in the Foreign Investment in Real Property Tax Act (commonly known as
"FIRPTA").

6.4 Hazardous Materials.

6.4.1 The Property is being sold in an “as is” condition, without representation or warranty of
any kind, expressed or implied, oral or written, concerning the Property or any matter related
thereto, including zoning, availability or suitability of access or utilities, the presence and
location of asbestos, PCB transformers, other toxic, hazardous or contaminated substances, or
underground storage tanks (“Hazardous Materials™) in, on, or about the Property. Prospective
purchasers shall be advised of this disclaimer of condition. Language reflecting the above shall
be inserted into any purchase and sale agreement entered into by Owner, which language shall
also disclaim any such representations regarding the condition of the Property by Firm.

6.4.2 Owner hereby releases and forever discharges Firm, its directors, officers, employees,
agents, successors and assigns from any and all actions, causes of action, suits, covenants,
judgments, claims and demands whatsoever, in law or in equity, for or onaccount of or in
any manner connected with Hazardous Materials in, on or about the Property and the violation
of any federal, state or local law, statute, ordinance or regulation, any court or administrative
order or decree or private agreement relating to the collection, storage, treatment or disposal of
Hazardous Materials, except, however, to the extent that any such claims arise out of or result

from Firm's violation of any aforesaid law, statue, ordinance, regulation, order, decree, or
agreement.

6.5 Compliance with Laws. To the extent required by law, Owner agrees to comply with all applicable
federal, state and local laws, regulations, codes, ordinances and administrative orders having jurisdiction
over the parties, any Property that is the subject of an acquisition or proposed acquisition or the subject
matter of this Agreement, including, but not limited to, the 1964 Civil Rights Act and all amendments
thereto, the Foreign Investment in Real Property Tax Act, the Comprehensive Environmental Response
Compensation and Liability Act, and The Americans With Disabilities Act.

6.6 Copyrighted Materials. Firm shall be solely responsible for obtaining releases for the performance,
display, re-creation, or use of any copyrighted materials.

ARTICLE SEVEN
CONFLICTS OF INTEREST

7.1 Other Interests. Owner acknowledges that, from time to time, Firm may provide to other persons
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or other properties services that are similar to those that are to be provided pursuant to this Agreement,
including, for example, listing other properties which may be competitive with the Property and showing
prospective purchasers other properties in addition to the Property. Such other persons and/or properties
may be in direct or indirect competition with Owner, and Owner consents thereto, provided that Firm
shall not disclose the confidential information of Owner. Firm may also seek the sale of adjacent,
separately-owned properties as an assemblage to the Property, in the event that it is accretive to value,
results in better sale terms or higher likelihood of closing, or is in the best interest of Owner. In such

event, Firm may be compensated by the other ownership(s), but Firm will still be representing the
interests of Owner.

No officer, employee or agent of City, nor any member of the immediate family of any such officer,
employee or agent as defined by City ordinance, shall have any personal financial interest, direct or
indirect, in this Agreement, either in fact or in appearance. Firm shall comply with all federal, state, and
city conflict of interest laws, statutes, and regulations. Firm represents that Firm presently has no interest
and shall not acquire any interest, direct or indirect, in the program to which this Agreement pertains
which would conflict in any manner or degree with the performance of Firm’s services and obligations
hereunder. Firm further covenants that, in performance of this Agreement, no person having any such
interest shall be employed. Firm also agrees that its violation of the City’s Code of Ethics contained in
Chapter 1.46 of the Tacoma Municipal Code shall constitute a breach of this Agreement subjecting this
Agreement to termination. '

ARTICLE EIGHT
NOTICES

8.1  Notices. All notices or other communications required or permitted under this Agreement shall
be in writing and shall be sent by a nationally recognized courier service or personally delivered
(including by means of professional messenger service), or sent by registered or certified mail, postage
prepaid, return receipt requested, or sent by facsimile transmission (fax), to the addresses set forth below,
and shall be deemed received when actually received.

To Owner: Attn: Greg Muller, Real Estate Officer
' TPU Real Property Services
ABS - 2" Floor
3628 South 35™ Street
Tacoma, WA 98409
Fax: 253.502.8539

To Firm: Lee & Associates Commercial Real Estate Services, LLC
701 Pike Street, Suite 1025
Seattle, WA 98101
Attn: James Bowles, President
Fax: (206) 267-1457

8.2  Change of Notice Address. Notice of a change in address shall be given by notice in the manner
set forth in this Article.
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ARTICLE NINE
GENERAL PROVISIONS

9.1 Governing Law. This Agreement shall be governed by and construed and interpreted in accordance
with the laws of the State of Washington, without regard to its conflicts of laws principles. Pierce County
shall be the venue of any mediation, arbitration, or litigation arising out of this Agreement.

9.2  Amendment, Modification and Termination. = This Agreement may be amended, modified or
terminated only by written agreement of Firm and Owner.

9.3 Assignment. This Agreement shall be binding upon and inure to the benefit of the parties hereto
and their respective successors and permitted assigns, but neither this Agreement nor any of the rights,

interests or obligations hereunder shall be assigned by any of the parties hereto without the prior written
consent of the other party.

9.4  Counterparts. This Agreement may be executed in counterpdrts, each of which shall be deemed
an original, but all of which together shall constitute one and the same instrument.

9.5  Headings. The headings of the Sections and Articles of this Agreement are inserted for
convenience only and shall not constitute a part hereof or affect in any way the meaning or interpretation
of this Agreement.

9.6  Due Authority. Each individual signing this Agreement on behalf of a party thereto warrants
and represents to the other party that such party has the authority to execute this Agreement on such
party's behalf and to bind such party to the terms hereof.

9.7  Severability. Inthe event any term or provision of this Agreement shall be determined by a court
of competent jurisdiction to be illegal, invalid or unenforceable for any reason whatsoever, that term or
provision shall be severed from this Agreement and shall not affect the validity of the remainder of this
Agreement. The provisions of this Agreement which by their sense and context are reasonably intended

to survive the completion, expiration or cancellation of this Agreement shall survive termination of this
Agreement.

9.8 Third Parties. Nothing herein expressed or implied is intended or shall be construed to confer
upon or give to any person or entity, other than the parties hereto-and their successors or assigns, any
rights or remedies under or by reason of this Agreement.

9.9  Entire Agreement. This Agreement, including the exhibits hereto, sets forth the entire agreement
and understanding of the patties hereto in respect of the subject matter contained herein, and supersedes
all prior agreements, promises, covenants, arrangements, communications, representations and
warranties, whether oral or written, by any officer, employee or representative of any party hereto.

9.10 Independent Contractor Status.

9.10.1 The services and deliverables shall be furnished by Firm as an independent contractor,
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9.11

and nothing herein shall be construed to create a relationship of employer/employee or
master/servant. No payroll or employment taxes of any kind shall be withheld or paid by City
with respect to payments to Firm. The payroll or employment taxes that are the subject of this
paragraph include, but are not limited to, FICA, FUTA, federal income tax, state personal income
tax, state disability insurance tax, and state unemployment insurance tax. By reason of Firm’s
status as an independent contractor hereunder, no workers’ compensation insurance has been or
will be obtained by City on account of Firm. Firm may be required to provide City proof of
payment of these taxes and benefits. If City is assessed or deemed liable in any manner for those
charges or taxes, Firm agrees to hold City harmless from those costs, including attorneys’ fees.

9.10.2 In the event Firm incurs costs in excess of the authorized Fee, Firm shall be solely
responsible for such costs and will not seek or be entitled to reimbursement from Owner for any

such costs.

Records Retention. Firm shall establish and maintain records in accordance with requirements

prescribed by City with respect to all matters covered by this Agreement. Except as otherwise authorized
by City, Firm shall retain such records for a period of six (6) years after receipt of the final payment
under this Agreement or date of termination of this Agreement.

9.12

9.13
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Taxes, Licenses, and Permits.

9.12.1 Firm acknowledges that it is responsible for the payment of all charges and taxes
applicable to the services performed under this Agreement, and Firm agrees to comply with all
applicable laws regarding the reporting of income, maintenance of records, and all other
requirements and obligations imposed pursuant to applicable law. If City is assessed, made
liable, or responsible in any manner for such charges or taxes, Firm agrees to hold City harmless
from such costs, including attorneys’ fees.

9.12.2 In the event Firm fails to pay any taxes, assessments, penalties, or fees imposed by any

" governmental body related to this Agreement, including a court of law, then Firm authorizes City

to deduct and withhold or pay over to the appropriate governmental body those unpaid amounts
upon demand by the governmental body. It is agreed that this provision shall apply to taxes and
fees imposed by City ordinance. Any such payments shall be deducted from Fee due to Firm.

9.12.3 Firm, at its sole expense, shall obtain and keep in force any and all necessary licenses and
permits. Firm shall obtain and maintain a business license as required by Tacoma Municipal

Code Subtitle 6B.20 and shall pay business and occupation taxes as required by Tacoma
Municipal Code Subtitle 6A.30.

Indemnification.

9.13.1 Firm shall indemnify, defend, and hold harmless City, its officials, officers, agents,
employees, and volunteers from any and all claims, demands, damages, lawsuits, liabilities,
losses, liens, expenses and costs arising out of the negligent actions of Firm in providing services
under this Agreement; provided that this provision shall not apply to the extent that damage or
injury results from the fault of City, or its officers, agents, or employees, The term “fault” as
used herein shall have the same meaning as set forth in RCW 4.22.015, as that statute of the state
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of Washington may hereafter be amended.

9.13.2 Firm specifically assumes potential liability for actions brought by Firm’s own employees
against City and, solely for the purpose of this indemnification and defense, Firm specifically
waives any immunity under the state industrial insurance law, Title 51 RCW. FIRM AGREES
THIS WAIVER WAS THE SUBJECT OF MUTUAL NEGOTIATION.

9.13.3 This indemnification shall extend to and include attorneys’ fees and the cost of
establishing the right of indemnifications hereunder in favor of City. This indemnification shall
survive termination of this Agreement.

9.14 Insurance. During the course and performance of the services specified herein, Firm shall adhere

to the City of Tacoma Insurance Requirements as contained in Exhibit D attached hereto and
incorporated herein by reference.

9.15 Waiver. A waiver or failure by either party to enforce any provision of this Agreement shall not
be construed as a continuing waiver of such provisions, nor shall the same constitute a waiver of any
other provision of this Agreement.

9.16 Agreement Administration and Right to Audit.

A. The Real Estate Officer for the Department of Public Works, Real Property Services Division
—~ TPU for City shall have primary responsibility for administration of this Agreement and
approval of services to be performed by Firm, and shall coordinate all communications
between Firm and City.

B. Firm shall, at such times and in such form as City may reasonably require, furnish City with
periodic status reports pertaining to the services undertaken pursuant to this Agreement.

C. Upon City request, Firm shall make available to City all accounts, records, and documents
related to the services undertaken pursuant to this Agreement for City’s inspection, auditing,
or evaluation during normal business hours as reasonably needed by City to assess
performance, compliance, and/or quality assurance under this Agreement.

9.17 Attorney’s Fees. In the event of a dispute between the parties to enforce a right or rights provided
by or arising out of this Agreement, then the non-prevailing party shall pay to the prevailing party
reasonable attorneys' fees and other costs and expenses of enforcement proceedings. The "prevailing
party” shall be the party receiving a net affirmative award or judgement.

In the event of a dispute pertaining to this Agreement, the parties agree to attempt to negotiate in good
faith an acceptable resolution. If a resolution cannot be negotiated, then the parties agree to submit the
dispute to voluntary non-binding mediation before pursuing other remedies. This provision does not
limit the CITY’S right to terminate authorized by this Agreement.

9.18  Appraisal Services and Fees. The parties agree the appraisal services referenced in Section 5.1
may be initiated only upon the sale of the Property and in the event Firm has a good faith reason to
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believe the gross purchase price for the Property is substantially below fair market value. As referenced
in Section 5.1, said appraisal services shall be performed by an MAI-designated third-party real estate

appraiser selected and contracted by Owner. Further, the parties agree to split the cost of said appraisal
services on a 50/50 basis.

Signatures on the Following Page
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IN WITNESS WHEREOF, this Agreement has been executed by Owner and Firm, through
their duly authorized representatives, as of the day and year first above written.

OWNER: TACOMA POWER

By: -

Jackie Flowers, Director of Utilities

Approved:
Chris Robinson, Power Superintendent

Approved:
Andrew Cherullo, Finance Director

Approved

as to Form:
Michael W. Smith, Deputy City Attorney

FIRM: LEE & ASSOCIATES COMMERCIAL REAL ESTATE SERVICES, LLC

Licensed Real Estate Broker

By:

James Bowles, President
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EXHIBIT A

[LEGAL DESCRIPTION OF PROPERTY]

Revised Parcel B of Boundary Line Adjustment recorded under Auditor's File No.
201607085001, described as follows:

Government Lot 2 of Section 30, Township 19 North, Range 4 East of the W.M., in
Pierce County, Washington. Except the West 20 feet for road.

Also except those portions conveyed to Pierce County by instruments recorded
under Auditor's File Nos. 8604150281 and 201006010129, records of Pierce
County, Washington.

Also except those portions conveyed to WGW, Inc. by instruments recorded under
Auditor’s File Nos. 201607150389, records of Pierce County, Washington.
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EXHIBIT B
The Marketing Strategy

MARKETING STRATEGY Page 16 of 20

For this disposition assignment we recommend a flexible process, informed by thorough analysis of the property.
No two sites are the same, and the marketing plan must be customized for each individual property. Working
hand in hand with the property owner is a key element of developing the marketing strategy, especiatly for vacant
land. This is a process that we have successfully utilized many times over. We are more than traditional brokers
that merely put property on the market and wait for a buyer to come along. The team members all have in-depth
education and experience in the sales and marketing of industrial assets and development sites. This unique
experience allows our team to have a deep understanding of the fundamentals of this disposition and subsequent
development. While the Lee & Associates team can meet the quick marketing timeline prescribed by the
City/TPU in the RFP (namely that we should be prepared to take the property to market within 10 days of a
signed contract), we believe that haste would be detrimental to the City’s interests, and we recommend that the
proper preparation be conducted, as prescribed in further detail herein this proposal. To best target and maximize
the number of prospective buyers for the subject properties, the following steps (some concurrent) would be
taken by the Lee & Associates team:

1. Methodology:

In order to fully understand the property, we will review all existing information available from the City of
Tacoma/TPU and other public sources. We will perform in-depth analyses of the property and its context in
the market, to determine highest-and-best use, in order to formulate a tailored marketing plan. We will then
meet with the City to discuss our findings and recommendations. Although we would be performing in-depth
analyses and financial modeling to inform the proper strategy, we believe that the best and most likely buyer
will be a regional or national industrial real estate developer or an institutional real estate investor with an
appetite for industrial development. Owner-users that are currently in the market would aiso be targeted.

We will build a marketing package that clearly outlines the developable nature of the site. in this will be an
anticipated development timeline supported by the information available on the site. We will utilize the
services of Vander Engineering to assist in the preparation of the development timeline. This will bring
additional credibility to the marketing package. As part of our marketing efforts, we will make direct calls and
give in-person presentations to the developers, investors, users and brokers to supplement our marketing
materials. This strategy, which includes our own pre-feasibility of the site, provides credibility for potential
purchasers, and avoids the need for longer due diligence periods. Being fully versed on the potential of the
site allows us to maximize the price of the property by fully understanding the site development requirements,
timing and assuring that any future developable value is not left off-the-table.

2. Marketing Plan:

Phase 1 - Pre-Marketing & Development Feasibility

included in the marketing plan is a thorough review of the asset and all available reports from the City/TPU
(many of which have been provided). To the degree there are pieces of information missing, the team will
assist the City/TPU in procuring them via third party providers, including consultants, architects and
attorneys. This will ensure the listing team is fully aware of the current state of the property and know what
questions are yet to be answered. We want to anticipate everything from a buyer/developer perspective, to
minimize “"surprises” during the selling process. Lee & Associates will perform a feasibility study for the
development of the property to ensure we understand its highest and best use, thus maximizing the value of
the property. This will include:

— Full document review, including any reports (ALTA survey, environmental
assessments, Physical Condition Assessments, capital expenditure and ongoing
capital budgets, title reports, and any other relevant documentation) in the City's
possession.
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- Consider procuring additional studies, if warranted (the team will assist the City in
procuring them via third party providers).

— Zoning/code research and determine any additional regulatory issues that may affect
the sites.

~ Determine the maximum building density allowed.

- If appropriate, provide a conceptual site plan and preliminary typical building floor
plans,

— If appropriate, provide unit matrix and area calculations.

— |f appropriate. prepare a Building Massing 3D model based on site plan and floor
plans.

~ Provide a development summary / proforma.

This is the same methodology that an interested developer/buyer will be utilizing as they evaluate the site. It
will provide our team and the City/TPU insight into potential site development issues, and how marketing
materials can be created to best address those issues and display the property in its most favorable light.

Phase 2 — Marketing Materials

Informed by the groundwork that was performed in the previous phase, the team will prepare a
comprehensive Offering Memorandum / Request for Proposal (for Acquisition and Development). The
marketing materials will be prepared by our professional in-house graphics and marketing team. The
marketing materials will incorporate the benefits and opportunities of the property and will highlight the
location within the Pierce County submarket. These marketing materials will clearly identify the opportunity

to a potential Buyer/Developer. We are not just selling a piece of vacant land, we are selling a vision of
what the property can become.

Phase 3 — Marketing Campaign
Unlike many of its brokerage competitors. Lee & Associates strongly believe that marketing a property as
broadly as possible to as many prospective buyers as possible is the best way to generate interest

and competition that will maximize pricing and advantageous terms for the City/TPU. To that effect,
the team will not "hoard” the listing for its own benefit.

Upon approval of marketing materials by the City, the team will publish the property broadly to the public via
a multi-pronged marketing campaign, which includes (but not limited to) the following:

» Signage — Install signage at each property that makes clear the propenty is for sale and provides
contact information to reach us for further detail.

* Electronic Mail/Proprietary Buyer List - Broadcast email to a list of all active brokers announcing
the availability of the properties to the market.

* Real Capital Markets (RCM) Platform — The team would utilize the RCM sale platform for
transaction management. RCM is a technology platform that allows for delivery of property
materials and data. after the buyer has executed the confidentiality agreement typically required
by Seller. RCM allows for efficient time management when interacting with multiple potential
buyers, as well as easy reporting. RCM also includes a national buyer database that targets
buyers by their purchasing history, which is a supplement to Lee & Associates database.

= Developers/Cold Call - Once the marketing materials are out to the public, the Team will call all
potential Developers that are active and working on like-kind projects to present the opportunity.
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This is effective and commonly results in finding the buyers.

* Lee & Associates Website - Listing information will be posted to the local and national Lee &
Associates company websites at www.lee-nw.com and www.lee-associates.com. Listings are
updated regularly and are visited by brokers as well as potential buyers.

= CBA Multiple Listing Service - Listing information will be submitted to the Commercial Brokers
Association (CBA) for publication on their website.

» Other Online Listing Services - Lee & Associates selects the best marketing mediums for our
client's property and pays for premium listing services. In addition to our calling efforts, the
properties will be showcased on CoStar, Catalist, and Loopnet, maximizing the exposure and
practicing Search Engine Optimization (SEQ) to push to the forefront.

» QOrganizations & Memberships — The Lee & Associates team are each members of several elite
organizations that can be leveraged for maximizing the exposure of the property. Networks, such
as SIOR (Society of industrial and Office Realtors), CCIM (Certified Commercial Investment
Members), WSCAR, ULI, and others act as a force-multiplier for getting the message out.

» |nfluencers Campaign — Real Estate Attorneys, architects, other industry vendors, EDC's,
industryftrade groups, and other organizations are excellent lead generators, and will be
leveraged by the team.

« Print Media — At the City's discretion, the listing team can coordinate print media advertisements,
as well as public notices, particularly the RFP. The City would pay for these third-party services
directly.

= Social Media - In an effort to broaden the reach of listings, our company posts updates on sales
activity, new listings, availabilities and pertinent market information on social media channels.

During the marketing period, the team will also be coordinating all tours of the subject property and transmittal
of preliminary due diligence materials with prospective buyers, brokers, and third-party vendors to facilitate
the transaction and ensure the process moves along at an acceptable pace. In addition, having organized
due diligence materials and the answers to typical anticipated development questions, helps to avoid
confusion among buyers and the need for contract extensions. We believe this is an extremely important part
of closing a transaction that is often not given appropriate attention, especially in the current quick-paced
investment environment.

As the marketing campaign is underway, the team will continuously monitor all marketing activity and report
the status on a regular basis. Having performed multiple public-sector dispositions. we understand the
importance of thorough reporting, which is designed to keep the City's staff informed throughout the process.
Communications with the City/TPU will likely include:

«  Determination of how best to communicate with the City (single point of contact, task related
point of contact, etc.);
Regularly scheduled e-mail status reports, to include marketing activity reports;
Copies of correspondence sent to inquiring brokers and prospects, as required;
Periodic meetings with City staff and the team to ensure continued, open communication;
Preparation of memoranda and presentations for Council meetings.
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We anticipate this property will have significant interest from the open market. Regular bi-monthly
meetings will be coordinated throughout the marketing and sale process. The team understands
that real estate sales are not in the City staff's typical work responsibilities, and we will make a
concerted effort to become a trusted advisor and keep the staff educated and informed throughout
the process.

Phase 4 - Strategic Pricing and Offer Review

The goal is to achieve the highest price for the property and craft a purchase and sale agreement that will
close and not be “re-traded,” meaning a price reduction for something that may or may not have been known
to the parties prior to entering into the sale agreement. We strongly recommend offering development
sites as unpriced in general, since the value that individual developers and investors will derive are highly
dependent on the assumptions they apply in their analysis and pro forma underwriting. As one example, if
we believe that the reversionary capitalization rate is typically 5.5% based on market comps, but a developer
thinks they can sell at a 5.0% capitalization rate and a significantly higher price, then they can afford to (and
will) pay more for the site. In addition, given the interest to maximize the proceeds in the current strong
market conditions, we believe it reasonable to use a "Call for Offers” date to ensure potential buyers move
judiciously on the opportunity.

The team will collect and send all offers and provide a matrix to compare the offers received in a transparent
way that allows the City to make an informed decision. Such comparison includes detailed economic and
financial analysis. In some instances, we have worked with the client to develop a scoring system, which can
offer a somewhat less subjective comparison. Although this assignment will require a more thorough analysis
of each offeror’'s proposed development plan, and a narrative description, below is an example of a summary
offer comparison matrix:

OFFER COMPARISON MATRIX

ABE Company Av2 Company Acme Dovelogment 2 0c
ok 1

$3,000,000 $2.360,000 53100000 52,250,000
Peice /L5 1 i 597 3
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A comprehensive analysis of the buyer is critical. and the team will help ensure the buyer is capable of closing
on the property. This is done by examining the buyer's previous transactions/projects and research through
our network to ensure stability for the seller. This part of the transaction is often not well-guided by other

brokers and ends up costing the seller time and money. It takes more work up-front, but is well worth the
effort.

Phase 5 - Due Diligence & Closing

The closing will be split into two parts: a feasibility/due diligence period and a closing period. During the
feasibility/due difigence period, the team will be in constant discussions with the buyer to ensure appropriate
reports are ordered and steps taken. Ideally, the buyer will have already spent considerable time reviewing
the various reports and preliminary due diligence materials that have been provided as part of the marketing
efforts. Typically, it will take at least 30-60 days for the buyer to procure the necessary reports, and usually
buyers will want a little longer to ensure their completion. In this instance, due to the “raw” nature of the site.
additional time is warranted. Upon conclusion of the due diligence period, the buyer will convert their earnest
money to non-refundable, but will likely be continuing its entitlement work. After that the team will facilitate
the distribution and collection of documents, as needed, and help coordinate with buyer, lender, and counsel
to ensure a smooth and timely closing.

ANTICIPATED TIMELINE
The team is highly capable of providing high-quality marketing materials and getting the subject property out
to market in a timely manner. In addition, given the interest to maximize the proceeds in the current strong
market conditions, we believe it reasonable to use a “Call for Offers” date to ensure potential buyers move
quickly to the opportunity.

Timeline

Step 1~ Pre-Marketing Feasibility .. ... N Els 2-3 Weeks

Step 2 —~ Marketing Materials.. ... 2-3 Weeks

Step 3 - Marketing Campaign................... s e xpry A na e o B i8] 3-5 Weeks

Step 4 - Strategic Pricing and Offer Review. . ...................... TP e 2 Weeks

Step 5 — Closing (Feasibility Period).............................. ; 12-16 Weeks
= Closing (CIOSING) ..o e 2-4 Weeks

The total time for the Sale should range from approximately 6 to 9 months, depending on the buyer’s
intended use and entitlements needed from Pierce County.
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EXHIBIT C - The Deliverables

1. The selected Contractor must be able to assign at least one licensed
commercial real estate broker with a minimum of 5 years demonstrated
industrial land experience to provide the services required by the City.

2. Llisting the property on the Commercial Broker’s Association {CBA) web service.

3. Listing the property on the Contractor’s website, Costar and possibly
others sources deemed appropriate.

4. Providing flyer and other written sales information to the City for inclusion
in the City’s surplus website(s).

5. Utilizing the Contractor’s real estate industry network including, but not
limited to, other real estate firms, members of CBA, Pierce County Economic
'Development Department, Economic Development Board for Tacoma-Pierce
County, and prospective buyers to advertise and promote the sale of property
within 10 business days of approval of the marketing materials and
authorization to proceed by the City.

6. Posting For-Sale signs located in prominent locations and easily visible
from nearby rights of way.

7. Providing guidance and assistance for preparing the property for sale,
including any studies that may be needed and disclosure documents and
items.

8. Showing the property to interested buyers providing viewing
opportunities and inspection.

9. Providing relevant information to the City regarding any third-party
site visits and feedback on prospective buyers’ background and level
of interest.

10. Communicating to the market and potential buyers the City’s selection
process and criteria for evaluating offers for the property, as well as, the
City’s objectives and goals for the sale and redevelopment of the property.
The City’s requirements, objectives, community goals, and evaluation
criteria will be provided to the Contractor for dissemination to prospective
buyers, if necessary, to facilitate a sale.

11. Otherwise assist in the negotiation and sale of the property as directed by the City.
12. Attend and answer any relevant questions from the Tacoma Public Utility

Board and/or Tacoma City Council regarding the property, buyer and/or sale
terms. '
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EXHIBIT D

City of Tacoma Insurance Requirements

o

PT18-0350F

e CITY OF TACOMA INSURANCE REQUIREMENTS
I GENERAL REQUIREMENTS

a) The City of Tacoma (the City) reserves the right to approve or reject the insurance

i

di

e

9

hi

}

J

—

provided based upon the insurer (including financial condition), terms and coverage, the
Certificate of Insurance (COIl), and/or endorsements. The insurance must be provided
by an insurer with a rating of (A-) Vil or higher in the A.M. Best’s Key Rating Guide

(http Avww.ambest comvhome/default. aspx), and pursuant to RCW 48, licensed to do
business in the State of Washington (or issued as a surplus line by a Washington
Surplus Lines broker).

The Contractor shall keep this insurance in force during the entire term of the contract and for
thirty (30) calendar days after completion of ail work required by the Contract, unless
otherwise provided herein.

The liahility insurance policies required by this section shall:
1. Contain a "severability of insureds.” "separation of interest,” or "cross liability" provision.
2. Be primary and non-contributory insurance to any insurance coverage or seif-
insurance program the City may maintain.
Coniain a Waiver of Subrogation clause in favor of the City.
Other than professional liability, reflect coverage on an “occurrence”, not “claims-
made” policy form :

Bow

The Contractor shall provide the City notice of any cancellation or non-renewal of this required
insurance within 30 calendar days.

The Contractor shall forward to the City, a full and certified copy of the insurance policy(s)and
endorsements required by this section upon the City's request.

The Contractor shall not begin work under the Contract untif the required insurance has
been obiained and approved by the City.

Failure on the part of the Contractor to obtain and maintain the insurance as required hy this
section shall constitute a material breach of the Contract, upon which the City may, after
giving five business day notice {o the Contractor to correct the breach, immediately terminate
the Contract or, at its discretion, procure or renew such insurance and pay any and all
premiums in connection therewith, with any sums so expended {0 be repaid to the City by the
Coentractor upon demand, or at the sole discretion of the City, offset against funds due the
Contractor from the City.

All costs for insurance shall be incidental to and included in the unit or lump sum prices of
the Contract and no additional payment will be made by the City to the Contractor.

For ali liability insurance policies required by this Section, the City, including its officers,
elected officials, employees, agents, and volunteers, and any other entities as required by
the Contract, shall be named as additional insured(s) by amendatory endorsement,
EXCEPT Professional Liability (if applicable), Workers Compensation, Owners and
Contractors Protective Liability, and Railroad Protective Liability.
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P PT18.0350F
T=  CITY OF TACOMA INSURANCE REQUIREMENTS

EVIDENCE OF INSURANCE

The Contractor shall deliver a COI and endorsements for each policy of insurance meeting the
requirements set forth herein when the Contractor delivers the signed Contract for the work to
the City. The certificate and endorsements must conform to the following requirements:
a) An ACORD certificate or a form determined by the City to be equivalent.
b) Copies of all endorsements showing the policy number and naming the City as an
additional insured.
¢} The endorsement is to state that the insurance is primary and noncontributory
over any City insurance or self-insurance.
d) The endorsement is {o extend “Products/Completed Cperations” coverage o
the City as an additional insured.
€) A statement of additional insured status on an ACORD COI shall not satisfy
this requirement.
f) Any other amendatory endorsements to show the coverage required herein.

CERTIFICATE REQUIREMENTS SPECIFIC REPRESENTATIONS

The following must be indicated on the COIl:

a) The City is named as an additional insured (“with respect to a specific Contract" or
“for any and all work performed with the City” may be included in this statement).

b) "This ingurance is primary and non-contributory over any insurance or self-insurance the
City may carry” ("with respect to a specific Contract” or "for any and all work performed with
the City" may be included in this statement).

¢) A Waiver of Subrogation in favor of the City for General Liability and Automobile Liability.

d) Seif-Insured Retention and applicable deductible limits must be disclosed on the COl and
he no more than $10,000.

e) Coniract or Permit number and the City Deparment.

f) All coverage other than professional liability, Cyber/Privacy & Security, and Pollution
Liability must be written on “occurrence” form and not “claims-made” form.

g) Reflect the existence and form numbers of all required endorsements.

V. SUBCONTRACTORS

It is the Contractor's responsibility to ensure that each subcontractor obtain and maintain

adequate liability insurance coverage. The Confractor shall provide evidence of such
insurance upon the City's request.

The insurance shall provide the minimum coverages and limits set forth below. Providing
coverage in these stated minimum limits shall not be construed io relieve the Contractor from
liability in excess of such limits. None of the paolicies or coverage required by this section shall be
subject to a deductible or self-insured retained limit of more than $10,000 unless first approved in
writing by the City Contracting Department.

63863v9
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. PT18-0350F
T CITY OF TACOMA INSURANCE REQUIREMENTS

A. General Liabilitv Insurance

1.
The CGL insurance policy must pravide limits not less than $1,000,000 each occurrence
and §2,000,000 annual aggregate.
The CGL policy shall he written on an "occurrence”, not "claims-made”, basis and shall
include the following coverage:

a) Must use (Insurance Services Office (I50) form CG0001(04-13) or its equivalent).

b} A per project aggregate policy imit.

¢ Products Hazard/Completed Operations- for a period of one year following final
acceptance of the wark.

d} Personal/Advertising Injury.

e) Contractual Liability.

f) Explosion, Collapse, or Underground Property Damage.

g) Blasting {only required when the Contractor's work under this Contract includes
ex¥posures to which this specified coverage responds).

h} if Contractor is performing work within 50 feet of a railroad right of way, the
General Liahility policy shall be endorsed to efiminate the Contractual Liability
exclusion pertaining to work within 50 feet of a railroad right of way using 1SQ
form CG2417(10-01) or equivalent.

i Abuse & Molestation, by 3 separate coverage part or an endorsement to the
CGL, with limits not less than $1,000,000 each occurrence & $2,000,000
aggregate for Contractors working directly with youth under the age of 18_ if
Abuse & Molestation coverage is provided on a “claims-made” basis,
coverage must e maintained for not less than three years following the end
of the contract. This may he done by pelicy renewals or an Extended
Reporting Period Endorsement.

j} Include the Cify as additional insured and:

1. Use IS0 forms CG2010{04-13) and CG2037(04-13) or equivalent for
Contractors performing work on behalf of the City and name the City
as an additional insured for ongeing and completed operations.

2. Use IS0 form CG2012(04-13) or equivalent for Permits and name the
City as an additional insured.

3. Use 180 form CG2026(04-13) or equivalent for Facility Use
Agresments and name the City as an additional insured.

4. Blanket additional insured provisions within a policy form will be
accepted in lieu of the specific additional insured endorsement forms
specified herein. However, a blanket additional insured endorsement
shall provide the squivalent coverage provided by specific additional
insured endorsements specified herein.

B. C

The Contractor shall obtain and keep in force during the term of the Contract, a policy of CAL
insurance coverage, providing hodily injury coverage and property damage coverage for
owned (if any), non-owned, hired, and leased vehicles.

63863v9
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PT18-0350F
CITY OF TACOMA INSURANCE REQUIREMENTS

The Contractor must also miaintain an MCS 90 endorsement or equivalent and a CA 9948
endorsement or equivalent if "Pollutants” are to be transported. CAL policies must provide
limits not less than $1,000,000 each accident for bodily injury and property damage.

Must use IS0 form CA 0001 or equivalent.

1. State of Washington Workers' Compensation
The Contractor shall comply with Workers' Compensation coverage as required by the
Industrial insurance laws of the State of Washington.

D. Emplovers' | jability (EL) ($top-Gap) Insurance

he Contractor shall maintain EL coverage with limits not less than $1,000,000 each
employee, $1,000,00C each accident, and $1,000,000 policy iimit.

E. Professional Liabilitv insurance (PLI)

The Contractor andlor its subcontractor shall provide evidence of PLI covering professional
errors and omissions. Such policy must provide minimum limits of $1,000,000 per claim and
$2.000,000 aggregate. If the scope of such design-related professional services includes
work related to poliution conditions, the PLI policy shall include Pollution Liahility coverage. If
provided on a “claims-made” basis, such coverage shall be maintained by policy renewals or
an extended reporting period endorsement for not less than three yvears following the end of
the Contract.

F. Other Insurance

Other insurance as may be deemed appropriate {o cover the specified risk and exposure
arising from the scope of work or changes to the scope of work required by the City. The
costs of such necessary and appropriate insurance coverage shall be bome by the
Contractor.

63863v9
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EXHIBIT “A”

= =R | = RESOLUTIONNO.. ¢~ /1035
TEon | esen | TAoem ITEM NO.: 3
TACOMA PUBLIC UTILITIES

MEETING DATE: MAY 22, 2019

TO: Board of Contracts and Awards
FROM: Chris McMeen, P.E., Tacoma Water Supply Manager
Michel Peloquin, P.E., Professional Engineer, Tacoma Water Supply
COPY: Public Utility Board, Director of Utilities, Board Clerk, SBE Coordinator, LEAP

Coordinator, and Doreen Klaaskate, Finance/Purchasing
SUBJECT: Swan Creek Fish Passage Improvement Project

Request for Bids Specification No. WS19-0112F — MAY 22, 2019
DATE: May 7, 2019

RECOMMENDATION SUMMARY:

Tacoma Water Supply recommends a contract be awarded to Quigg Bros Inc, Aberdeen, WA,
for the Swan Creek Fish Passage Improvement Project, in the amount of $644,100.00, plus any
applicable taxes. This contract is for the installation of a new pipeline support bridge
(Purchased under Utility Board Resolution No. U-11071, approved on March 27, 2019) to be
installed outside the stream channel. Included in the work is restoration of the stream to an
open channel by removal of concrete culverts and pipe support structures and stabilization of
the streambanks with riparian vegetation to provide upstream and downstream fish passage
through the site. The pipeline support bridge will be suspended across the Swan Creek ravine
between two concrete abutments that will reside beyond the limits of the channel. The 54-inch
Pipeline No. 4 will rest on support cradles anchored between the steel bridge structures.
Concrete deck panels will be placed over the top of the steel bridge structure to provide a
drivable crossing for maintenance vehicles and a walkable platform for pedestrians and cyclists.
Tacoma Water has also been working with the City of Tacoma Public Works department to
integrate this bridge into the Pipeline Trail project currently under construction.

BACKGROUND:

This project consists of furnishing all labor, equipment, and materials necessary to restore fish
passage in Swan Creek by the removal of earthen and concrete fill material, installation of a
150" pipeline support bridge, and restoration of the stream channel and banks as noted in the
specifications and plans.  Pipeline No. 4 is one of the primary water supply conduits from the
McMillin Reservoir in Puyallup to the distribution system in Tacoma. The Swan Creek crossing
is approximately 80 years old and the existing supports are subject to erosion, especially during
a 100-year flood event and vulnerable to failure in the event of an earthquake.

ISSUE: Currently, the Swan Creek channel across our pipeline right-of-way is impassible to fish
because of severe erosion caused by the improperly sized culverts that carry stream water
under our pipeline. Also, pipeline supports that rest above those culverts are considered
unstable due to site conditions and high hazard at this location as a result of erosion of the
creek channel. This project is intended to provide protection to Pipeline No. 4 from future

erosion and channel migration of Swan Creek which would jeopardize the operation of the
pipeline.

Revised: 02/06/18
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ALTERNATIVES: Tacoma Water considered injecting grout beneath the culverts and aprons to
fill voids under these structures to prevent erosion of the sub-base material.

This alternative would not eliminate the potential for erosion around the supports during a 100-
year flood event nor would it provide meaningful improvement to seismic risk. Investigation

also determined that this solution may not be permitted. The option selected has the lowest
100 year net present value cost.

COMPETITIVE SOLICITATION:

Request for Bids Specification No. WS19-0112F was opened on Tuesday, April 30, 2019. Six

(B8) companies were invited to bid in addition to normal advertising of the project. Two (2)
submittals were received. :

Quigg Bros Inc submitted a bid that resulted in the lowest submittal amount. The table below
reflects the amount of the base award.

Respondent Location Submittal Amount  Evaluated Amount
(city and state)

Quigg Bros Inc Aberdeen, WA $644,100.00 $644,100.00

McClure & Sons Inc Mill Creek, WA $927,601.00 $927,601.00

Pre-bid Estimate; $460,000.00

The recommended award is 40 percent above the pre-bid estimate. Higher than expected
costs for mobilization, bridge installation, waste & haul, revegetation, and gravel & cobbles
resulted in bids greatly in excess of the engineer’s estimate. A favorable contracting

environment, where many contractors already have work to perform, may also expiain the low
number of bidders and the higher bids.

COMPETITIVE ANALYSIS:
CONTRACT HISTORY: New contract.

SUSTAINABILITY: Many environmental factors were considered in the design of this project.
Specifically, companies in close proximity to Tacoma were solicited for bids to reduce travel
time during construction. Compliance with permit requirements included in the Hydraulic
Project Approval required strict adherence to sustainability principles, and the use of bridge
crossings in general promote a sustainable approach to protection of aquatic life in streams.

SBE/LEAP COMPLIANCE: The recommended contractor is in compliance with the Small
Business Enterprise (SBE) Regulations. The SBE goal for this project is 20 percent. The SBE
participation level of the recommended contractor is 20 percent. The Local Employment and

Apprenticeship Training Program (LEAP) goal is 15 percent. The LEAP part1c:|patlon level of
the recommended contractor is 15 percent.

Revised: 02/06/18
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FISCAL IMPACT:

EXPENDITURES:

: R S COSTOBJECT cosT : : ‘
FUND NUMBER & FUND NAME (Cc/wBS/ORDER) | ELEMENT ToTAL AMO.UNT
Tacoma Water Current Fund WTR-00544-04 | 5330100 $644,100.00
4600
TOTAL
* Excluding Applicable Taxes
REVENUES:

L e CosTOBJECT | CosT : : :
FYUND'NG:SQURQE L | (cc/wBS/ORDER) | ELEMENT TOTAL AMOUNT
Tacoma Water Bond Fund 586306 6311156 $644,100.00

4600-13WC

TOTAL

Revised: 02/06/18
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FISCAL IMPACT TO CURRENT BIENNIAL BUDGET: $644,100.00

ARE THE EXPENDITURES AND REVENUES PLANNED AND BUDGETED? No. The project was

budgeted for the 2017/2018 biennium, but funds were inadvertently not carried over to the
current biennium.

IF EXPENSE IS NOT BUDGETED, PLEASE EXPLAIN HOW THEY ARE TO BE COVERED. Expenses will
be covered by reallocating funds from other 2019/2020 capital projects. Projects whose fund
will be taken to cover this project will be reprioritized and money will be requested to perform
those projects in the next biennium.

Revised: 02/06/18
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RESOLUTION NO. U-11086

A RESOLUTION related to the establishment of the Cowlitz Restoration and
Recovery Program, to fund recovery and restoration actions as required
by the Cowlitz River Hydroelectric Project federal license, to authorize up
to $1,500,000 in projects, and to delegate signature authority on project
contracts and implementation measures to the Director.

WHEREAS the City of Tacoma, Department of Public Utilities, Light
Division (“Tacoma Power"), Generation Section, requests approval from the
Public Utility Board (“Board”) to establish the Cowlitz Restoration and Recovery
(“CRR”) Program, which will provide funding for recovery and restoration
projects that support listed salmon and steelhead species originating from the
upper Cowlitz River, as required in the Federal Energy Regulatory Commission
(“FERC”) license for the Cowlitz River Hydroelectric Project (“Cowlitz FERC
License”), and

WHEREAS the Cowlitz FERC License, including a Settlement
Agreement that is an appendix to the Cowlitz FERC License, requires that
Tacoma Power provide and maintain effective upstream fish passage through
trap and haul facilities until volitional upstream passage systems, such as.fish
ladders, are implemented, and

WHEREAS Tacoma Power and its stakeholder group, the Cowlitz
Fisheries Technical Committee (“FTC"), studied the effectiveness of the'trap
and haul program, recommended that FERC remove the requirement for the
creation of volitional passage, and developed gﬁidelines toward establishing the

CRR Program in lieu of providing volitional fish passage, and

1
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WHEREAS the FTC is comprised of Tacoma Power and representatives
from the National Marine Fisheries Services, U.S. Fish and Wildlife Service,
Washington Department of Fish & Wildlife, Washington Department of Ecology,
Yakama Nation, and American Rivers/Trout Unlimited, and

WHEREAS the guidelines for the CRR Program, which were approved
by the U.S. Fish and Wildlife Service and the NOAA Fisheries Service and filed
with FERC, are referred to as “The Cowlitz Restoration and Recovery (CRR)
Fund Implementation Plan dated January 7, 2014,” and

WHEREAS, on March 7, 2019, FERC issued an order approving the
January 7, 2014, CCR Fund Implementation Plan and the request for
abandonment of volitional fish passage and implementation of the CRR
Program (166 FERC ] 62,104), and

WHEREAS a $15,000,000 fund was established in 2008 to provide
funding for recovery and restoration projects, as required by the FERC Cowlitz
License (“CRR Fund”), and with accruing interest, the current value of the CRR
Fund is $17,823,562.35, and

WHEREAS the CRR Program will use a competitive grant process,
based on regional and state-wide salmon recovery fund.ing models, to solicit for,
eval.uate, and fund individual habitat and/or hatchery-associated production
projects. The CRR Program also funds FTC-approved habitat assessments
that guide protection and restoration activities, and

WHEREAS the CRR Program proposes a sustainable use of funds with

the expectation that requests to the Board to fund grants will be up to

2 U-11086
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$3,000,000 per biennium and will be included in the biennium budget requests,
except that Tacoma Power may request additional funds from the Board
through separate resolution to respond to exceptional opportunities, such as
significant, high priority land procurement, and

WHEREAS, because the projects selected for the CRR Program will go
through an extensive technical review and selection process, and because
FERC has established that resource projects will be approved by the FTC,
Tacoma Power recommends that the Board delegate signature authority for all
project sponsor contracts to the Director of Utilities, and delegate authority to
the Director to develop program implementation strategies, criteria and
principles with the FTC that will guide the process of seeking proposals and
selecting projects, consistent with the FERC Cowlitz License, including the
January 7,_2014, CCR Fund Implementation Plan. The Board will maintain
oversight over Tacoma Power's administration of the CRR Program through
annual program reporting and updates to the Board, which will include
descriptions of the approved projects and the process and criteria used to
select the projects; and

WHEREAS Tacoma Power requests authorization to approve up to
$1,500,000 in projects through the CRR Program in 2020; Now, therefore,

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

Sec. 1. That the Public Utility Board of the City of Tacoma hereby
concurs and approves the authorization to establish the Cowlitz Restoration and

Recovery Program to provide funding for recovery and restoration projects that

3 U-11086
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support listed salmon and steelhead species originating from the upper Cowlitz
River, as required in the Cowlitz FERC License, and which includes the January
7, 2014, CRR Fund Implementation Plan, as on file with the Clerk of the Board.

Sec. 2. That the Public Utility Board delegates signature authority for
future project sponsor contracts selected through the CRR Program to the
Director of Utilities and delegates authority to the Director, or the Director's
delegate, to develop program implementation strategies, criteria and principles
with the FTC that will guide the process of seeking proposals and selecting
projects consistent with the FERC Cowlitz License, including the January 7,
2014, CCR Fund Implementation Plan, as on file with the Clerk of the Board.

Sec. 3. That Tacoma Power is authorized to approve up to $1,500,000 in
projects through the CRR Program in 2020.

Approved as to form:

— : . Chair
S & wys ) /
Chief Deputy City Attorney Secretary
Adopted

Clerk

4 U-11086
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CITY OF TACOMA

DEPARTMENT OF PUBLIC UTILITIES
Request for Board Meeting

of May 22, 2019 REQUEST FOR RESOLUTION Date May 7, 2019

INSTRUCTIONS: File request in the Office of the Director of Utilities as soon as possible but not later than nine working days prior to the
Board meeting at which it is to be introduced. Completion instructions are contained in Administrative Policy POL-104.

1. Summary title for Utility Board agenda: (not to exceed twenty-five words)

Establishment of the Cowlitz Restoration and Recovery Program to fund recovery and restoration actions as required by
the Cowilitz River Hydroelectric Project federal license

2. Aresolution is requested to: (brief description of action to be taken, by whom, where, cost, etc.)

Authorize Tacoma Power to establish the Cowlitz Restoration and Recovery (CRR) Program to provide funding for
recovery and restoration projects that support listed salmon and steelhead species originating from the upper Cowlitz
River, as required in the Federal Energy Regulatory Commission (FERC) license, limited to and within the scope of the
$15,000,000 funding (with accrued interest) required under Settlement Agreement (SA) Article 3.

Tacoma Power requests authorization from the Public Utility Board to approve up to $1,500,000 in projects through the
CRR Program in 2020. Subsequent funding requests will be presented to the Public Utility Board as part of the biennial
budgeting process and are expected to be up to $3,000,000 per biennium with the authorization for the Director of
Utilities to enter into contracts.

3.  Summarized reason for resolution:

Pursuant to the FERC license, Tacoma Power and its stakeholder group, the Cowlitz Fisheries Technical Committee
(FTC), have been working toward the establishing the CRR Program in lieu of providing volitional fish passage since the
FERC relicensing was completed in 2003. The FTC is comprised of Tacoma Power and representatives from the
National Marine Fisheries Service, U.S. Fish and Wildlife Service, Washington Department of Fish and Wildlife,
Washington Department of Ecology, Yakama Nation, and American Rivers/Trout Unlimited. Pursuant to the license, a
$15,000,000 CRR program fund was established in 2008, with interest the April 30, 2019 fund value is $17,823,562.35.
FERC issued the order approving the plan for abandonment of volitional fish passage and implementation of the CRR
program on March 7, 2019 (166 FERC 1] 62,104).

The CRR Program uses a competitive grant process based on regional and state-wide salmon recovery funding models
to solicit for, evaluate, and fund individual habitat and/or hatchery-associated production projects. The CRR Program
has established specific guidelines, criteria, and priorities to guide project development by grant applicants, and project
evaluation and selection by the FTC. The CRR Program also funds FTC-approved habitat assessment to guide
protection and restoration activities.

The CRR Program proposes a sustainable use of funds, requesting up to $3,000,000 per biennium from the Public
Utility Board to fund grant rounds. Tacoma Power may request additional funds from Public Utility Board through
resolution to respond to exceptional opportunities, such as significant, high priority land procurement.

Because projects in the CRR Program grant round go through an extensive technical review and selection process, and
because FERC has established that resource projects will be approved by the FTC, Tacoma Power recommends that
the Public Utility Board delegate signature authority for all project sponsor contracts to the Director of Utilities. The
Public Utility Board will maintain oversight over Tacoma Power's administration of the CRR Program through annual
program reporting and updates to the Board.

4. Attachments:
a. Memo to Jackie Flowers, dated May 7, 2019

5. @ Funds available

6. Deviations requiring special waivers: None

Originated by: Requested by: Appro

¢

L
a =

- Section Head Division Head Director of Ytfiities




TACOMA POWER

TACOMA PUBLIC UTILITIES

Date: May 7, 2019

To: Jackie Flowers, Director of Utilities

From: Chris Robinson, Power Superintendent

Subject: Eequest for Resolution to Establish the Cowlitz Restoration and Recovery
rogram

RECOMMENDATION: Tacoma Power’s Generation Section requests Public Utility Board
approval to establish the Cowlitz Restoration and Recovery (CRR) Program. The CRR Program
will provide funding for recovery and restoration projects that support listed salmon and
steelhead species originating from the upper Cowlitz River, as required in the Federal Energy
Regulatory Commission (FERC) license, limited to and within the scope of the $15,000,000 fund.
 (with accrued interest) required under Settlement Agreement (SA) Article 3.

BACKGROUND: SA Article 3 requires that Tacoma Power provides and maintains effective
upstream fish passage through trap and haul facilities until volitional upstream passage systems
(e.g., fish ladders) are implemented. As required by the license, Tacoma established a
$15,000,000 interest-bearing fund in July 2008 to be used to construct volitional passage or, in
lieu of volitional passage, to be used to support fish recovery and restoration efforts not
otherwise covered by specific measures in the FERC License, Settlement Agreement, or the
Biological Opinion. If the plan for volitional passage is to be abandoned, the trap and haul
program continues.

Tacoma Power and its stakeholder group, the Cowlitz Fisheries Technical Committee (FTC)
studied the effectiveness of the trap and haul program for a number of years and concluded in
2015 that it was functioning well. The FTC recommended abandoning the idea of volitional
passage and using the fund toward recovery and restoration instead and creating the CRR
Program. The FTC is comprised of Tacoma Power and representatives from the National
Marine Fisheries Service, U.S. Fish and Wildlife Service, Washington Department of Fish and

Wildlife, Washington Department of Ecology, Yakama Nation, and American Rivers/Trout
Unlimited.

Concurrent with developing the plan to abandon volitional passage, Tacoma Power and the
FTC crafted CRR program guidelines. These were approved by the U.S. Fish and Wildlife
Service and the NOAA Fisheries Service in 2017 and subsequently filed with FERC. FERC
issued the order approving the plan to abandon volitional passage and implementation of the
CRR Program on March 7, 2019 (166 FERC ] 62,104).

In addition to SA 3, SA 5 of the settlement agreement requires that hatchery production may be
considered part of the plan to expend the funds, as long as it is for the purpose of protection and
promoting recovery of listed fish populations. Therefore, the fund may be used to support
recovery and restoration efforts focused on habitat and also hatchery-associated fish
production. '
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In addition to recovery and restoration efforts focused on habitat and hatchery-associated fish
production, the fund also may be used for habitat assessments to guide protection and
restoration activities.

CRR Program administration, within Tacoma Power or through agreements with other
organizations, is ineligible for direct support from the CRR fund. Actions that are covered by
specific resource protection, mitigation, and enhancement measures identified in the FERC
license, Settlement Agreement; and National Marine Fisheries Service Biological Opinion also
are ineligible.

DISCUSSION: The CRR Program uses an innovative approach of a competitive grant process
based on regional and state-wide salmon recovery funding models to solicit for, evaluate, and
fund individual habitat and/or hatchery-associated production projects. The CRR Program relies
on local and regional expertise and existing processes to fund recovery projects. This approach
also fosters the opportunity to leverage CRR funds through match incentives or requirements
and increasing the overall recovery investment toward salmon and steelhead originating from
the upper Cowlitz River.

In developing the CRR Program, the FTC has established specific guidelines, criteria, and
priorities to guide project development by grant applicants, and project evaluation and selection
by the FTC. The March 7, 2019 FERC order established that resource projects funded through
the program will be approved by the FTC.

Tacoma Power is required to expend CRR funds over the life of the FERC license (expiring in
2037), but does not dictate the time scale over which the funds are spent. The CRR Program
proposes a sustainable use of funds, requesting up to $3,000,000 per biennium from the Public
Utility Board to fund grant rounds. Tacoma Power may request additional funds from Public
Utility Board through resolution to respond to exceptional opportunities, such as significant, high
priority land procurement. .

Because projects in the CRR Program grant round go through an extensive technical review
and selection process, and because FERC has established that resource projects will be
approved by the FTC, Tacoma Power recommends that the Public Utility Board delegate
signature authority for all project sponsor contracts to the Director of Utilities. The Public Utility
Board will maintain oversight over Tacoma Power’s administration of the CRR Program through
annual program reporting and updates to the Board.

FUNDING: Pursuant SA Article 3, the funding for the CRR Program is held by the City of
Tacoma in a segregated and restricted fund. It has been accruing interest since 2008. Interest
accrual is the only growth mechanisms for the fund; it will not receive any further cash
investments. The fund value on April 30, 2019 was $17,823,562.35.

BUDGET AUTHORIZATION: Tacoma Power requests authorization from the Public Utility
Board to approve up to $1,500,000 in projects through the CRR Program in 2020. Subsequent
funding requests will be presented to the Public Utility Board as part of the biennial budgeting
“process and are expected to be up to $3,000,000 per-biennium with the authorization for the
Director of Utilities to enter into contracts.
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We request your approval to submit this matter to the Public Utility Board for a resolution to
establish the CRR Program.

APP

JackieFlowers /
Director of Utilities



The Cowlitz Restoration and Recovery (CRR) Fund
Implementation Plan
January 7, 2014

1. Establishment of CRR Fund

The Licensee for the Cowlitz River Project (“Project”), Tacoma Power, consistent with Project
License Article 3, established an interest bearing account in the amount of $15 million in July
2008. Henceforth this account will be known as the Cowlitz Restoration and Recovery Fund
(CRR Fund) and will be used for the purposes of protecting and promoting restoration and
recovery of listed" upper Cowlitz River basin salmonid stocks.

L. Purpose, Use, and Administration of the Cowlitz Restoration and Recovery Fund

A. The CRR Fund shall be used for the purposes of protecting and promoting the recovery of
listed upper Cowlitz River basin salmonid stocks. It shall be used for resource projects that
further these purposes and are not otherwise covered by specific resource protection,
mitigation, and enhancement (“PME”) measures identified in the Project License or the
Biological Opinion (BiOp).

Funded projects must be located in the Cowlitz River basin upstream of the mouth of the
Toutle River. This includes the main stem Cowlitz River, river mouths of the tributaries below
Mayfield Dam and the entire basin upstream of Mayfield Dam, consistent with the purpose
of the Fund. Monitoring designed to assess, evaluate, or validate the implementation or
effectiveness of the projects may comprise a part of the below-described potential
projects. Such monitoring and studies should provide information that will assist the Cowlitz
Fisheries Technical Committee (FTC) in making decisions regarding future habitat protection
or restoration actions in the Cowlitz Basin. Resource projects funded by the CRR Fund are
limited to (in no particular order):

e Land acquisition or lease of riparian, wetlands, and uplands. Funds may be used for
locating appropriate parcels, purchase costs, purchase and title expenses,
surveying, and ongoing restoration, monitoring, and management.

o Conservation easements. Funds may be used for locating appropriate parcels,
establishment and acquisition of easements, surveying, and ongoing restoration,
monitoring and enforcement.

» Riparian and wetland protection and enhancement. Funds may be used to protect
riparian corridors and wetlands, provide for native species plantings, non-native plant
species management, and erosion control, including planning, design, and
monitoring.

e Habitat restoration projects. Funds may be used for habitat restoration projects that
assist the recovery of upper Cowlitz River basin listed salmonid populations. For
example, funds may be used for projects that improve or enhance fish habitat such

! Endangered Species Act listed.
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as cover, pool and riffle structure, spawning beds, and water quality, including
planning, design, and monitoring.

Assessments of habitat and limiting factors. Funds may be used for an? assessment
and prioritization of habitat and limiting factors associated with each species and life
history stage on a site specific basis. Assessments should build on existing
information® to assess critical uncertainties and knowledge gaps to determine habitat
needs and direct future restoration activities in the Cowlitz Basin.

Other projects not described in the categories above may be funded upon consensus
agreement of the FTC for projects that advance the goals/purposes described in
section I, A.

B. Criteria and Priorities for Resource Project Approval and Restoration and Recovery Fund
Expenditures :

1.

Consistency: Proposed resource projects must be consistent with Federal and
State laws and policies in effect at the time the project is approved. Resource
projects will be identified, approved, and funded in accordance with the criteria and
factors described below and in Section Il. A.

. Timeline: Within six months after approval of the CRR Fund Implementation Plan

by the Federal Energy Regulatory Commission (FERC), the FTC will develop a
system to solicit and evaluate potential resource projects. The solicitation process
and evaluation system must be approved consistent with FTC protocols.

Without otherwise limiting the incorporation of additional criteria, the evaluation
system will use the criteria set forth in Section Il. A. above and the following activities
as listed in priority order.

a) Activities upstream of the Barrier Dam that will support the restoration and
recovery of upper Cowlitz River basin listed salmonid populations.

b) Activities downstream of the Barrier Dam, to the mouth of the Toutle River, which
provide matching funds that support cost sharing with other fund sources for the

restoration and recovery of upper Cowlitz River basin listed salmonid
populations.

¢) Activities downstréam of the Barrier Dam, to the mouth of the Toutle River, which

will support the restoration and recovery of upper Cowlitz River basin, listed
salmonid populations.

In determining whether a resource project meets the criteria, the FTC will consider all
relevant information currently available including that gathered during habitat
assessments of the Cowlitz River.

2 An initial survey will be conducted in 2013. Future assessments may also be completed.
3 Washington 2010 Lower Columbia River Salmon Recovery and Fish & Wildlife Sub basin Plan, including
habitat strategy. Lower Cowlitz River and Floodplain Habitat Restoration Project Siting and Design.
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5. The evaluation system should also include consideration of the following factors that
reflect the feasibility of proposed resource projects to achieve the purpose of the
CRR Fund, as described in Section 1.

a. Whether the activity will provide long-term benefits or in the case of water
right leases, for at least the length of the lease.

b. The anticipated benefits and costs of the project as compared to similar
activities.

¢. Whether the activity will be cost-shared with other funding sources.

d. The likelihood of project success and level of community support and/or
participation.

C. Use of Funds

1. Decisions on the use of the CRR Fund, including any accrued interest, will be made
by the FTC.

2. Any person or private or governmental entity, including the Licensee, may propose a
resource project. In addition, the Licensee will solicit resource project proposals from
any person or private or governmental entity. Conservation groups and others will be
encouraged to initiate project proposals. Proposals will be considered so long as
they are submitted consistent with the solicitation process and meet the criteria and
prioritization set forth in this CRR Implementation Plan. The CRR Fund may also be
used as a source of matching funds for proposed project grants requiring multiple
funding sources.

D. Decision-Making Process

Decisions and meetings will be conducted consistent with FTC protocols.

E. Compliance with Laws and Regulations

All projects shall comply with federal, state and local laws and regulations. Notwithstanding
the affirmative vote of an agency that is a FTC member, all resource projects approved and
implemented through the CRR Fund must comply with applicable laws and are subject to
the approval of any agency with permitting authority and/or jurisdiction over the site of the
resource project. Such compliance will be a condition for implementing any Resource
Project.

F. Administrative and Technical support

1. Tacoma shall provide administrative support for meeting summaries, record keeping
and other CRR Fund management duties. Tacoma shall bear the cost of all
reasonable administrative, legal and overhead costs associated with the
management of the Fund, and shall not assess any such costs against the Fund.

January 7, 2014 FINAL Cowlitz Restoration and Recovery Fund
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2. The FTC may choose to conduct an independent audit of CRR Fund activities at any
time. The cost of an independent review shall be borne by the CRR Fund.

G. Information and Education

The Licensee and the FTC will collaborate to provide public information communicating the
benefits of projects undertaken under the auspices of the CRR Fund. The cost of providing
such information to the public shall not be borne by the CRR Fund.

H. Implementation

The CRR Fund Implementation Plan will be implemented after approval by FERC. Annually,
Tacoma will review progress made towards habitat protection and restoration measures and
report its finding to the FTC. The FTC will annually evaluate and consider modifications to
the eligibility criteria and the prioritization of potential projects to ensure that funds are being
expended in a manner that achieves the purpose of the CRR Fund set forth in Section |.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

City of Tacoma, Washington Project No. 2016-228

ORDER MODIFYING AND APPROVING PLAN TO ABANDON VOLITIONAL
UPSTREAM PASSAGE AND IMPLEMENT COWLITZ
RESTORATION AND RECOVERY FUND PLAN

(Issued March 7, 2019)

L. On January 8, 2018, the City of Tacoma, Washington (licensee) filed a plan with
the Federal Energy Regulatory Commission (Commission) to abandon volitional
upstream passage and implement its Cowlitz Restoration and Recovery (CRR) Fund Plan
pursuant to license Article 401 and Settlement Agreement (SA) Article 3 for the Cowlitz
River Hydroelectric Project No. 2016. The project is located on the Cowlitz River in
Lewis County, Washington, and occupies federal lands within the Gifford Pinchot
National Forest.

BACKGROUND AND LICENSE REQUIREMENTS

2. License Article 401, as amended,! incorporates SA Articles 1, 2, and 3, which
address upstream and downstream fish passage at the project, and requires that certain
plans and reports be filed for Commission approval. In part, SA Article 3(h) requires the
licensee to file, for Commission approval, a plan to abandon volitional upstream fish
passage and expend funds in the fish passage escrow account (the CRR Fund) in the
event that the Fisheries Technical Committee (FTC),? or agencies and affected tribes,
determine that expenditure of escrow funds on additional measures in lieu of volitional
passage is necessary and appropriate to achieve natural stock restoration of Endangered
Species Act (ESA)-listed Cowlitz River salmonid stocks.® The licensee must file its plan

1 City of Tacoma Washington, 108 FERC 61,031 (2004) (Order Amending New
License).

2 The FTC is comprised of the licensee and representatives from the National
Marine Fisheries Service, U.S. Fish and Wildlife Service, Washington Department of
Fish and Wildlife, Washington Department of Ecology, Yakama Nation, and American
Rivers/Trout Unlimited.

3 The settlement agreement license articles are reproduced as Appendix A to the
(continued)
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with the Commission within 14 years of license issuance (i.e., by July 18, 2017, based on
the effective date of the project license) if criteria for volitional upstream passage '
facilities, identified in Article 3, have not been met and the FTC, or agencies and affected
tribes, determine that filing the plan is appropriate.* On November 28, 2017,

Commission staff granted the licensee an extension of time, until January 15, 2018, to file
its plan.

3. Interrelated with SA Article 3, SA Article 5 identifies the licensee’s
responsibilities related to fish production at the Cowlitz Hatchery Complex. In part, SA
Article 5 states that the remodeled hatchery complex will accommodate a range of
possible production levels, up to 800,000 pounds, and notes that the current upper bound
permitted by the ESA is 771,500 pounds. However, SA Article 5 further states that the
total production level will not exceed 650,000 pounds per year (excluding upper basin
pre-smolts that are reared and ponded in the hatchery complex to avoid conflicts with
ESA-listed stocks) for all stocks® until and unless a decision has been made pursuant to
Article 3 to not construct volitional upstream passage, at which time hatchery production
may be considered as part of the plan to expend funds in the escrow account for the
purposes of protecting and promoting recovery of listed stocks.

4. In addition, SA Article 6 requires the licensee to file with the Commission a
Fisheries and Hatchery Management Plan (FHMP), to be updated every 6 years,
beginning in year 7 of the project license. The FHMP (and associated updates) are
required to identify: (a) the quantity and size of fish to be produced at the Cowlitz
Hatchery Complex; (b) rearing and release strategies for each stock, including upward
and downward production adjustments to accommodate recovery of indigenous stocks;
(c) credit mechanisms for production of high quality natural stocks; (d) plans for
licensee-funded ongoing monitoring and evaluation; and (e) a fisheries management
strategy consistent with the priority objective of maximizing the natural production of
wild indigenous fish stocks and species in the Cowlitz River basin.

order issuing a new license for the project. City of Tacoma Washington, 98 FERC
961,274 (2002). The listed species are Lower Columbia River Chinook salmon, Lower
Columbia River steelhead, and Columbia River chum salmon, all of which are listed as
threatened under the ESA. See Order Amending New License at P 4.

4 The Commission stayed the new license to accommodate a state-issued stay of
water quality certification for the project. On July 18, 2003, the Commission issued an
order on rehearing and lifting the stay, which made the new license effective as of that
date. 104 FERC 4 61.092 (2003).

5> All stocks are spring Chinook salmon, fall Chinook salmon, coho salmon, late
winter steelhead, early winter steelhead, and summer steelhead.
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LICENSEE’S PLAN

5. The licensee proposes to abandon volitional upstream fish passage at the project
during the current license period and expend funds in the fish passage escrow account to
achieve natural stock restoration. In July 2008, the licensee established an escrow
account in the amount of $15 million to contribute to the total cost of constructing
volitional upstream fish passage facilities (the CRR Fund). According to the licensee, the
FTC has determined that measures in addition to those provided in the SA are necessary
to restore self-sustaining, natural production of ESA-listed stocks in the Cowlitz River
basin, and that expenditures of the escrow fund on such additional measures in lieu of
volitional upstream facilities is necessary and appropriate to achieve natural stock
restoration. Accordingly, the licensee proposes to use the funds in the escrow account to
implement projects pursuant to its CRR Fund Implementation Plan (Plan).

6. The CRR Fund will be dedicated to resource projects that further protection,
restoration, and recovery of aquatic resources that are not otherwise covered by specific
resource protection, mitigation, and enhancement (PM&E) measures identified in the
project’s license or in the National Marine Fisheries Service’s (NMFES) biological
opinion. The licensee states that funded resource projects must be located in the Cowlitz
River basin upstream to the mouth of the Toutle River and are limited to: (a) land
acquisition or lease of riparian, wetlands, and uplands; (b) conservation easements;

(c) riparian and wetland protection and enhancement; (d) habitat restoration projects;

(e) assessments of habitat and limiting factors; and (f) other projects not described above
that advance the goals/purposes of protecting and promoting restoration and recovery of

ESA-listed upper Cowlitz River basin stocks that are supported by consensus agreement
of the FTC.

7. The licensee states that its responsibilities for implementing the Plan will include:
(a) providing the funding to carry out the projects approved as described,;

(b) administering the CRR Fund plan; (c¢) leading the endeavor to develop a system to
solicit and evaluate potential resource projects; (d) leading an assessment and
prioritization of habitat and limiting factors associated with each species and life history
stage on a site specific basis; (e) developing specific resource projects in consultation
with and for approval by the FTC; (f) coordinating with landowners that may affect, or be
affected by funded projects; and (g) reporting.

8. The licensee plans to convene meetings with the FTC as necessary to discuss
issues and solicit and approve resource projects. The FTC will approve the schedule for
implementing the initial analysis, resource project solicitations, project design and
monitoring, and other expenditures pertinent to the implementation of the Plan.
Decisions on the use of the CRR Fund, including any accrued interest, will be made by
the FTC. The Plan identifies the following criteria and priorities for resource project
approval and restoration and recovery fund expenditures: (a) the FTC will develop a
system to solicit and evaluate potential resource projects; (b) the evaluation system
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should consider factors that reflect the feasibility of proposed resource projects to achieve:
the purpose of the CRR Fund; (¢) the FTC will consider all relevant information currently
available to determine whether a resource project meets the criteria; (d) proposed
resource projects must be consistent with state and federal laws and policies; and

(e) funded projects will be limited to the project types identified under Paragraph 6 above
and be limited to specific locations and conditions identified therein.

9. According to its Plan, unless landowner policies dictate otherwise, the licensee
will have primary responsibility for implementing resource projects funded by its Plan in
the Cowlitz River basin. This will include lead responsibility for acquisition,
administration, and oversight of the projects. The licensee will comply with applicable
City of Tacoma directives and state and federal laws for contract selection, awards, and
payments. For resource projects that require selection of a consultant or contractor, the
licensee will offer members of the FTC an opportunity to participate on the selection
committee. The FTC members will bear all costs of participation on the selection
committee. Any person, or private or governmental entity, including the licensee, may
propose a resource project and, if any such project is selected for funding, the entity that
proposed the project will have the primary responsibility for acquisition, administration,
and oversight of the project.

10.  The licensee plans to prepare and file an annual report with the Commission,
describing implementation of its Plan during the previous calendar year and listing
planned projects for the current calendar year. A brief report on each project completed
and any periodic monitoring identified in the funded project will be included in the
annual reports. The project completion reports will be completed by the project
proponent and will include background information on the existing environment and the
issues associated with it, the goals and objectives of the project, methodology used for
enhancement, methodology and schedule for continued monitoring and management, and
expected results. In addition, monitoring reports will include: a description of the
methods and results of monitoring; maps, figures and photos, as appropriate; and future
monitoring schedule and methodology changes.

11.  The annual reports will include the following items: (a) a summary of resource
projects implemented and associated monitoring results; (b) any applicable project
completion reports; (c) a summary of any lands/easements acquired during the year; (d) a
summary of any issues, concerns, or recommended changes identified by members of the
FTC during the year regarding implementation of projects; (e) a list of any changes to the
Plan proposed by the FTC during the year; (f) a list of activities and expenditures planned
for the current year; and (g) an accounting log of the CRR Fund balance at the end of the
reporting year.
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AGENCY CONSULTATION

12.  The licensee developed its Plan in consultation with the FTC between 2011 and
2014. The licensee’s filing includes documentation of consultation with the FTC,
including meeting minutes from the November 4, 2014 FTC meeting, in which the Plan
was discussed. In addition, by emails dated June 17 and July 7, 2014, the Lower
Columbia Fish Recovery Board and Washington Department of Fish and Wildlife,
respectively, provided comments on the licensee’s draft Plan, which were incorporated
into the final Plan. By letters dated October 3, 2014 and December 14, 2017, the U.S.
Fish and Wildlife Service and NMFS, respectively, concurred in and approved the
licensee’s Plan.

DISCUSSION AND CONCLUSION

13.  Pursuant to SA Article 3, the licensee requests approval of its CRR Fund
Implementation Plan in lieu of providing volitional upstream fish passage. Based on
fishery productivity testing in the upper Cowlitz River basins, the FTC determined that
there was a low likelihood of reaching productivity goals within the next 10 years.

Rather than delaying implementation of significant recovery actions to protect, restore, or
enhance critical fisheries habitat and populations of ESA-listed species, the FTC
recommended terminating additional productivity testing and thereby allowing
expenditure of fish passage escrow funds on multiple recovery measures in lieu of
volitional passage.

14.  The licensee’s Plan would abandon volitional upstream fish passage efforts during
the current licensing period and instead utilize the CCR Fund for the purposes of
protecting and promoting restoration and recovery of ESA-listed stocks in the upper
Cowlitz River basin. Although SA Article 5 states, in part, that if a decision is made to
not construct volitional upstream passage, hatchery production may be considered as part
of the plan to expend funds in the escrow account for the purposes of protecting and
promoting recovery of listed stocks, the licensee’s plan did not include expending CRR
funds on hatchery production at this time. SA Article 5 states that following completion
of the remodeled Cowlitz Hatchery Complex (completed in 2010), the remodeled
complex will accommodate a range of possible production levels, up to 800,000 pounds
annually. SA Article 5 states that the current upper bound permitted by the ESA is
771,500 pounds; however, Article 5 also specifically states that following completion of
the remodeled complex, the fotal production level will not exceed 650,000 pounds per
year for all stocks, until and unless a decision has been made not to construct volitional
upstream passage during the remaining license term, at which time hatchery production
may be considered as part of the plan to expend the funds in the escrow account.

15.  Although Article 5 contemplates possibly expending escrow funds toward
increased hatchery production, we note that this is not specifically required, and
furthermore, hatchery production is also subject to the FHMP required by SA Article 6



Project No. 2016-228 -6-

(as identified in Paragraph 4 above). Nonetheless, we note that hatchery production
could be increased or decreased by the FTC in the future based on the mechanisms
contained in the FHMP under Article 6 to protect and promote the recovery of ESA-listed
fish species.

16.  The licensee states that it will be responsible for implementing the Plan and it will
endeavor, with the FTC, to develop a system to solicit and evaluate potential resource
projects. The Plan states that any person, or private or governmental entity, including the
licensee, may propose a resource project. Consequently, the licensee should ensure that
the public is timely made aware of its opportunity to propose resource enhancement
projects under the Plan. Such proposals should be evaluated and given equal
consideration based on the merits of the data and the feasibility of the proposed project to
achieve the purposes of the CRR Fund.

17.  Considering the complexity and public interest related to fisheries management
activities and decisions in the Cowlitz River basin, we recognize the importance of
keeping the public apprised of the licensee’s actions and FTC decisions. We understand
the licensee has previously held public outreach meetings to discuss the status of fishery
management issues and decisions in the Cowlitz River basin. Accordingly, in its annual
reports, the licensee must identify how the public is being provided the opportunity to
submit project proposals and be kept apprised of the licensee’s efforts under the Plan.

18.  Inits Plan, the licensee defers to the Commission to establish an annual reporting
due date. As proposed, the licensee would allow the FTC 30 days to review and
comment on the annual reports prior to the licensee filing them with the Commission.
Therefore, the licensee should file the Cowlitz Restoration and Recovery Fund Reports
with the Commission annually by March 1, beginning March 1, 2020. The licensee is
advised that Commission staff will review the reports, but may not provide written
acknowledgment of the filing unless the licensee proposes changes to the original plan.
If any such changes are proposed, the licensee should ensure that a request for approval
of the changes is identified in the cover letter.

19. The licensee’s Plan establishes a specific framework for the expenditure of the
fish passage escrow account funds to protect and promote restoration and recovery of
ESA-listed stocks in the upper Cowlitz River basin. The Plan is proposed in lieu of
volitional upstream fish passage, based on the FTC’s determination that expenditure of
escrow funds on additional measures is necessary and appropriate to achieve natural
stock restoration. Resource projects will be approved by the FTC, and the licensee will
be responsible for implementing the Plan. The licensee’s Plan satisfies the requirements
of license Article 401 and SA Article 3 and therefore, as modified, should be approved.
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‘The Director orders:

(A) The City of Tacoma, Washington’s (licensee) Cowlitz Restoration and
Recovery Fund Implementation Plan (Plan), proposed in lieu of providing volitional
upstream fish passage under license Article 401 and Settlement Agreement Article 3,
filed with the Federal Energy Regulatory Commission (Commission) on January 8, 2018,
for the Cowlitz River Hydroelectric Project No. 2016, as modified in paragraph (B), is
approved.

(B)  The licensee shall file with the Commission its Cowlitz Restoration and
Recovery Fund Reports annually by March 1, beginning March 1, 2020. In addition to
the elements the licensee proposed to include in its annual report, the licensee shall
identify how the public is being kept apprised of its efforts under its Plan and how it is
soliciting input for proposals from the public. The licensee shall allow the Fisheries
Technical Committee (FTC) a minimum of 30 days to review and comment on the report
prior to filing it with the Commission. The report shall also include the licensee’s
response to any comments or recommendations from the FTC.

(C)  This order constitutes final agency action. Any party may file a request for
rehearing of this order within 30 days from the date of its issuance, as provided in section
313(a) of the Federal Power Act, 16 U.S.C. § 825/ (2012), and the Commission’s
regulations at 18 C.F.R. § 385.713 (2018). The filing of a request for rehearing does not
operate as a stay of the effective date of this order, or of any other date specified in this

order. The licensee’s failure to file a request for rehearing shall constitute acceptance of
this order.

Thomas J. LoVullo

Chief, Aquatic Resources Branch

Division of Hydropower Administration
and Compliance



Project No, 2016-044-1 -

98 FERC 1 61,274
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, 111, Chairman;
William L. Massey, Linda Breathitt,
and Nora Mead Brownell.

City of Tacoma, Washington : Project No. 2016-044

ORDER APPROVING SETTLEMENT AND ISSUING NEW LICENSE
(Issued March 13, 2002 )

The City of Tacoma, Washington (Tacoma) filed an application for a new license,
pursuant to Sections 15 and 4(e) of the Federal Power Act (FPA),! for the continued
operation and maintenance of the 462-megawatt (MW) Cowlitz River Hydroelectric
Project No. 2016, located on the Cowlitz River in Lewis County, Washington, and in part
on lands within the Gifford Pinchott National Forest.2 On September 11, 2000, Tacoma

filed a settlement agreement (Agreement), which is signed by most of the participants in
a collaborative relicensing process.

For the reasons discussed below, this order approves the Agreement with some
modifications and issues a new license for the Cowlitz River Project. The new license, as
conditioned in this order, authorizes Tacoma to continue to produce much needed power
in a sound, environmentally sensitive manner. In addition, the new license includes
numerous enhancements to the existing aquatic and terrestrial environments, and
recreation, We therefore find that the Cowlitz River Project, with the conditions adopted
in the new license, will serve the public interest because it is best adapted to the
comprehensive development of the Cowlitz River Basin for all beneficial public
purposes, in accordance with the requirements of Section 10(a)(1) of the FPA 3

BACKGROUND

L 16 U.S.C. §§ 808 and 797, respectively.

2 About 5 acres of the project are on National Forest Service lands and about 59
acres are on lands owned by the Bureau of Land Management. -

3 16 U.S.C. § 803(a)(1).
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The original license for Cowlitz River Project was issued in 1951,4 and expired on
December 31, 2001. Since that time, project operations have continued pursuant to an
annual license.5

Tacoma filed its relicense application on December 27, 1999.6 Notice of the
application was issued on March 15, 2000. By notices dated May 10, 2000, and July 12,
2000, the filing deadline for interventions was extended to July 15, 2000, and August 15,
2000, respectively. Timely interventions in the relicense proceeding were filed by the
U.S. Department of the Interior (Interior); the U.S. Department of Agriculture, Forest
Service (Forest Service); the National Marine Fisheries Service (NMES); Bonneville
Power Administration (BPA); Washington Department of Fish and Wildlife
(Washington DFW); Washington State Department of Ecology (Ecology); Confederated
Tribes and Bands of the Yakama Nation (Yakama Nation); the Cowlitz Indian Tribe
(Cowlitz Tribe); Public Utility District No. 1 of Lewis County, Washington (Lewis
County PUD); jointly by Washington Council of Trout Unlimited and Trout Unlimited
National (Trout Unlimited); American Rivers; jointly by Friends of the Cowlitz and

. Cowlitz Plan for Restoration-Fish (CPR-Fish); Steelhead Trout Club of Washington;

King County Outdoors Sports Council; Lower Columbia Fish Recovery Board; Cowlitz
River Charters; and John Squires. The Cowlitz Tribe filed a protest of the license
application. The concerns of the Cowlitz Tribe are discussed below.

Subsequent to the filing of the license application, Tacoma and the following
entities negotiated and signed an Agreement which resolves the various issues in the
proceeding: Washington DFW; Ecology; Washington State Parks and Recreation
Commission; Interior, Fish and Wildlife Service (FWS); NMFS; Forest Service;
Interagency Conimittee for Outdoor Recreation; Lewis County; Yakama Nation; Trout
Unlimited; and American Rivers. On September 11, 2000, Tacoma, on behalf of the
signatories, filed the Agreement with the Commission, requesting that the measures for
protection, mitigation, and enhancement of fish and wildlife and recreation and cultural
resources set forth in the Agreement's Appendix A be incorporated, without material
modification, as articles in the new Cowlitz River Project license. The Agreement and
the proposed articles are described below. Participants in the negotiations that chose not
to sign are: Cowlitz Indian Tribe, Friends of the Cowlitz, CPR-Fish, and Lower Columbia
Fish Recovery Board.” The Agreement was noticed and comments opposing the

4 10 FPC 424 (1951).

5 See 16 U.S.C. § 808(a)(1).

6 Preparation of the application followed the Commission's alternative licensing
procedures, which were approved for use in this proceeding on February 24, 1998.

7 Although the Sport Fishing Guides of Washington did not participate extensively
in the negotiations, they initially signed the Agreement but withdrew their support for the
Agreement on January 22, 2001, because of what they regarded as inadequate
representation of their interests in future decision-making processes.
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Agreement were filed by the Cowlitz Tribe, CPR-Fish and Friends of the Cowlitz
(hereafter, collectively referred to as Friends of the Cowlitz), Lower Columbia Fish
Recovery Board, Northwest Marine Trade Association, and King County Outdoor Sports
Council. In addition, the Commission received 27 letters from the general public and
sport fisherman objecting to the Agreement. All of the comments expressed concern that
the measures defined in the Agreement were inadequate to ensure the recovery of listed
salmon stocks. .

A Draft and Final Environmental Impact Statement (FEIS) for the Cowlitz River
Project were issued on June 8,2001, and November 9, 2001, respectively, The FEIS
includes background information, analysis of impacts, and support for related license
articles. The FEIS recommends adopting the Agreement and issuing a new license as
conditioned in this order. We have fully considered the motions and extensive comments
received from interested agencies, tribes, and individuals in determining whether, and
under what conditions, to issue this license.

PROJECT DESCRIPTION

The Cowlitz River Project consists of 2 dams on the Cowlitz River, the Mayfield
Dam at river mile 52 and the Mossyrock Dam, upstream at river mile 65. It also includes
the Cowlitz Salmon Hatchery and the associated Barrier Dam, and the Cowlitz Trout
Hatchery. The Mayfield Dam forms Mayfield Lake and was completed in 1963. The
Mossyrock Dam creates Riffe Lake and was completed in 1968. Barrier Dam supports
the hatchery and was completed in1969.

The Mayfield development consists of: Mayfield reservoir with a gross storage of
133,700 acre-feet and a surface area of 2,250 acres; a 250-foot-high (200 feet above the
riverbed), 850-foot-long, concrete arch and gravity dam, an overflow spillway section
that has a combined discharge capacity of 203,000 cfs; an intake tunnel contained within
a separate structure located upstream of the dam on the right abutment; a 37-foot-
diameter, 854-foot-long power tunnel that passes through the right abutment of the dam
and terminating at a concrete forebay structure; four steel penstocks varying in length
from 235 to 278 feet; a powerhouse that contains four 40,500-kW vertical Francis
turbines for an installed capacity of 162 MW; a functioning downstream fish passage
facility; a bypass channel that directs the fish to a secondary separator, where they are
guided through the dam to a holding/counting facility and emptied into the river below
the powerhouse through a pipe and chute.

The Mossyrock development, located immediately upstream of the Mayfield
development, consists of: Riffe Lake with a gross storage of 1,685,100 acre-feet and a
surface area of 11,830 acres; a 606-foot-high (365 feet above the riverbed), 1,300-foot-
long, double curvature concrete arch dam, with two 300-foot-long gravity-type concrete
wing walls; a rockfill embankment on the left abutment; a spillway having a combined
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discharge capacity of 240,000 cubic feet per second (cfs); three steel penstocks varying in
length from 248 to 285 feet; and a powerhouse that contains two 150,000-kilowatt (kW)
vertical Francis turbines for an installed capacity of 300 MW.

Cowlitz River Project operations have multi-purpose objectives: to generate
electricity and to provide flood control, recreation, and downstream flows for fish habitat
protection. The Cowlitz River Project is used extensively to meet much of the base
demand of Tacoma customers and to fill moment-to-moment electricity demand changes

" in the Tacoma service area. Typically, Riffe Lake is held at an elevation 745.5 feet

between December 1 and January 31 to provide storage for winter flood flows, with the
objective of keeping flows below 70,000 cfs at the downstream community of Castle
Rock. From February 1 to June 1, Riffe Lake is allowed to fill in an attempt to have the
reservoir at, or near, full poot for the summer recreation season. Typically, the reservoir-
slowly drafts throughout the summer, because minimum downstream flow requirements
at Mayfield are frequently higher than project inflows. Gradual drawdown to the winter
pool level begins between Labor Day and October 1. These water levels are operational
targets, and Tacoma's ability to meet them is influenced by the objective of meeting
instream flow release levels for fish habitat protection. Tacoma tries to maintain Riffe
Lake at or above elevation 767 feet from June 1 to Septeniber 1 of each year. Mayfield is
operated in a run-of-river fashion, dependent entirely upon discharge from Mossyrock
and inflow mainly from the Tilton River. Inflow in excess of the capacity of the turbines
is spilled, resulting in a very stable reservoir elevation, typically fluctuating less than 2 to
3 feet throughout the year, although the maximum allowable elevation fluctuation is 10
feet. Operations under the Agreement would not change, except for the minimum flows
provided below Mayfield (discussed latter).

Located about 2 miles downstream of Mayfield Dam are the Cowlitz Salmon
Hatchery and Barrier Dam. The Cowlitz Salmon Hatchery produces coho, spring
chinook, and fall chinook salmon juveniles for release to the Cowlitz River and is
currently managed by the Washington DFW, with funding from Tacoma, Barrier Dam is
used to direct migrating adult fish into the salmon hatchery sorting facilities, where they
are sorted by species for release to onsite holding ponds or for transport offsite.

About 7.5 miles downstream of Barrier Dam is the Cowlitz Trout Hatchery. The
Cowlitz Trout Hatchery is also managed by the Washington DFW, with funding from
Tacoma. The hatchery is used for egg collection and incubation, and to rear sea-run
cutthroat and winter and summer steelhead.

Power from the Cowlitz River Project is used by Tacoma Power to meet the
energy requirements of the City of Tacoma. With the mitigation measures recommended
by staff, the project would generate about 1,686,000 MWh of energy annually.

WATER QUALITY CERTIFICATION



Project No. 2016-044-5 -

Under Section 401(a)(1) of the Clean Water Act (CWA),8 the Commission may
not issue a license for a hydroelectric project unless the state water quality certifying
agency has either issued a water quality certification for the project or has waived
certification. Certification (or waiver) is required in connection with any application for
a federal license or permit to conduct an activity which may result in a discharge into
U.S. waters. Under Section 401(d) of the CWA, any conditions of the certification
become conditions of the federal license or permit,® and only a reviewing court may
revise or delete those conditions.!0

On December 9, 1999, Tacoma applied to Ecology for water quality certification
of the project. Tacoma withdrew its pending water quality certificate application and
refiled a new application on December 1, 2000, and again on December 5, 2001,

Ecology issued a water quality certification for the project on January 15, 2002,
On March 8, 2002, the Pollution Control Hearings Board for the State of Washington
issued a temporary stay of the certification until April 11, 2002.11 Therefore, we are
issuing the new license with an effective date of April 12, 2002. '

The certification contains seven water quality conditions to ensure that the project
meets state water quality standards, including a requirement for the licensee to operate
the project in compliance with the Agreement (including but not limited to instream
flows stipulated in the Agreement); three notification conditions, including a requirement
to notify Ecology if the Agreement is reopened for any reason; one condition that
stipulates when an updated application must be filed; one condition that defines future
actions that are not covered by the certificate; two water quality monitoring conditions,
including a requirement that all monitoring detailed in the Agreement be conducted and
that additional monitoring may be required based on the monitoring results stipulated in
Agreement Article 15; one reporting condition that requires reporting monitoring results
to Ecology on an annual basis or as necessary; 17 construction conditions that would
apply to all site-specific development or mitigation projects (i.e. use of Best
Management Practices, Erosion and Sediment Control Plan, ete.) unless covered under a
separate 401 water quality certification; four conditions to address emergency situations,
including a spill prevention and containment plan; and eight general conditions. These
conditions are included in this license in Appendix C.

SECTION 18 FISHWAY PRESCRIPTIONS

8 33 U.S.C. § 1341(a)(1).

9 33 U.S.C. § 1341(d).

10 See American Rivers v. FERC, 229 F.3d 99 (D.C. Cir. 1997).

1 See Stipulation and Agreed Order of Temporary Stay at 3 (issued March 8, 2002),
attached to Letter from Jonathan Feil to Commission Secretary (filed March 11, 2002).
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Section 18 of the FPA!2 provides that the Commission shall require the
construction, operation, and maintenance by a licensee of such fishways as the
Secretaries of Commerce or the Interior may prescribe.

By letters dated August 15, 2000, and September 29, 2000, the NMFS (as
delegated by the Secretary of Commerce) and the FWS (as delegated by the Secretary of
Interior), respectively, filed their Section 18 prescriptions. The prescriptions addressed
downstream fish passage at Mossyrock Dam and Mayfield Dam and upstream fish
passage at Barrier, Mayfield and Mossyrock Dams. The prescriptions are set forth in
Appendix D to this order. In most respects, they are essentially the same as Articles 1, 2,
and 3 of the Agreement (Appendix A).!13

12 16 U.S.C. § 811.

i3 Based on a quick comparison, it appears that Interior's prescription differs from
the Agreement in two minor respects. Interior's Prescription 2(a) includes in the third
sentence two commas and the word "along™ that are absent from the third sentence of
Agreement Article 2(a). Interior's Prescription 2(d) includes the following two sentences
at the end of the paragraph: "The Licensee shall submit the final plan to the National
Marine Fisheries Service and the U.S, Fish and Wildlife Service for approval prior to
filing with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall implement the plan" Agreement Article 2(d) does not
contain those two sentences, and substitutes the following two sentences at the end of the
paragraph: "The Commission reserves the right to require changes to the plan. Upon
Commission approval, the Licensee shall implement the plan."

1t also appears that Commerce's prescription differs from the Agreement in several
respects. To the extent that we have been able to identify the differences, they appear to
result from additional language in the Agreement that is missing from Commerce's
prescription. For example, Agreement Article 1(a) includes the following phrase in item
5 of the third sentence: "not to exceed 12 months from plan approval by the
Commission, unless the Licensee can establish good cause for additional time." This
phrase is missing from the corresponding Article X(a) of Commerce's prescription.
Similarly, the second sentence of Article 2(b) of the Agreement includes the phrase, "but
not limited to," that is missing from the corresponding Article XI(b) of Commerce's
prescription. Atticle 2(d) of the Agreement includes four sentences at the end of the
paragraph concerning the submission of a draft plan and a reservation of the
Commission's authority to require changes that are missing from the corresponding
Article XI(b) of Commerce's prescription. Finally, Agreement Article 3(h) includes four
sentences near the end of the article (again, concerning the submission of a draft plan and
a reservation of the Commission's authority to require changes) that are missing from the
corresponding Article X1I(h) of Commerce's prescription.. There may be other
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Both NMFS and FWS reserved their authority under Section 18 of the FPA to
prescribe additional or modified upstream and downstream fish passage measures,
consistent with the adaptive management techniques employed by the Agreement, to
address the uncertainty in the time frames within which anadromous fish population
recovery and restoration thresholds are met and subsequent specific measures, including a
ladder (or similar volitional adult passage facility) at Mayfield Dam, an adult trapping
facility below Mossyrock, or an independent smolt collection facility at Riffe Lake, must
be constructed. As requested by NMFS and FWS, in Auticle 406 of the license we have
reserved our authority to require such additional or modified fish passage facilities as the
Secretaries may prescribe. 14

SECTION 4(e) OF THE FPA

Portions of the Cowlitz River Project are located within the Gifford Pinchott
National Forest, which is under the supervision of the U.S. Forest Service:!5 Section 4(e)
of the FPAI6 states that the Commission may issue a license for a project on a reservation
only if it finds that the license will not interfere or be inconsistent with the purposes for
which the reservation was created or acquired. Section 3(2) of the FPA!7 defines
reservations as including national forests. We find that this license will not interfere or

be inconsistent with the purposes for which the Gifford Pinchott National Forest was
created.

FPA Section 4(e) also requires that a license for a project located on a United
States reservation must include all conditions that the Secretary of the department under

differences. Because we have no authority to modify the Section 18 prescriptions, we
have included them in Appendix D without modification.

In Article 401, we reserve our authority to approve and require changes to these plans.
By also approving Agreement Articles 1 through 3 in Appendix A, we have included the
Agreement language that is missing from Commerce's Section 18 prescription.

14 The Agreement also contained language that reserved NMFS's and FWS's
authority under Section 18 of the FPA to amend their fishway prescriptions contained in
Articles 1, 2 and 3 of the Agreement

15 The project also occupies four separate parcels of federal lands managed by the
U.S. Bureau of Land Management. The parcels total 58.8 acres; three of the parcels are
submerged in Riffe Lake and the other parcel is located on the bank of Riffe Lake. The
ficensee pays annual land use charges for these lands pursuant to Section 10(e) of the
FPA, 16 U.S.C. 803(e). Nothing in the record of this proceeding suggests that these
federal lands are "reservations," as defined in FPA Section 3(2), 16 U.S.C. 794(2).

16 16 U.S.C. § 797(e).

17 16 U.S.C. § 796(2).
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whose supervision the reservation falls shall deem necessary for the adequate protection
and utilization of such reservation.18 On February 14, 2002, the Forest Service, a
signatory to the Agreement, timely filed its final conditions (Appendix C) for the project
pursuant to FPA Section 4(e). Condition 1 requires compliance with the terms of the
Agreement as a mandatory Section 4(e) condition.

In addition, the Forest Service submitted the following Section 4(e) conditions,
requiring the licensee to: (1) delay implementation of any ground-disturbing actions
authorized by the license on National Forest lands until the completion of any
administrative appeal filed under 36 CFR Part 215;!9 (2) obtain prior written approval
from the Forest Service for all final design plans prior to any ground-disturbing activities
on National Forest System lands; (3) obtain written approval from the Forest Service
prior to making any changes in the location of any constructed project features or
facilities, or in the uses of project lands and waters, or any departure from the
requirements of any approved exhibits filed with the Commission that are located on or
otherwise directly impact National Forest System lands; (4) consult with the Forest
Service each year during the 60 days preceding the anniversary of the license; and (5)
remove facilities sited on National Forest System lands and restore National Forest
System lands and resources to a condition satisfactory to the Forest Service prior to
surrender of the license.

THE SETTLEMENT AGREEMENT

The Agreement addresses the signatories' various concerns related to fish passage,
fish production, fish habitat, water quality, instream flows, wildlife, recreation, and
cultural and historic resources. Particular emphasis is placed on ecosystem integrity and
the restoration and recovery of wild, indigenous salmonid runs to harvestable levels,
while also providing significant improvements to area recreational facilities. The
Agreement is also intended to establish an adaptive management framework for future
collaborative efforts for the protection, mitigation, and enhancement of natural resources
of the Cowlitz River basin.

The Agreement sets out the background, purpose, use, implementation of the
Agreement and license conditions, expectations of the signatories, and procedures for
amending the Agreement and resolving disputes under, withdrawal from and termination
of the Agreement.20 Section 2 includes key definitions used in the proposed license

18 Escondido Mutual Water Co. v. LaJolla Band of Mission Indians, 466 U.S. 765
(1984).

19 The Forest Service noted that it may require modification of its 4(e) conditions as
a result of the appeal process.

20 The Agreement does not provide for inclusion of these procedures in the license.
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conditions.2! Section 6 includes guiding principals to aid the signatories in
understanding and implementing the Agreement where any ambiguity in the Agreement
language may occur. Appendix A of the Agreement sets out the specific protection,
mitigation, and enhancement measures proposed for inclusion in the new Cowlitz River
Project license.22 These conditions are included as Appendix A of this license.

Fisheries needs are met through a combination of upstream and downstream fish
passage, habitat restoration and improvement, and an adaptive management program to
restore natural production that is coupled with continued hatchery production at levels
consistent with the recovery objectives for endangered species while also providing for
sustainable fisheries.23 To provide effective fish passage, the licensee will: provide or
fund facilities and measures to improve downstream fish passage survival and collection
at the head of Riffe Lake or at the Cowlitz Falls Project No. 2833 (Agreement Article
1);24 provide, following studies of turbine mortality and effectiveness of the existing

21 For example, it defines: "fish passage survival,” "fish guidance efficiency,"

"downstream fish passage survival rate," "wild salmonid," "pre-spawner," "recruit,"
“indigenous," and "natural production.”

2 Section 17 lists the authorized representatives of the signatories to the Agreement.
Although the Forest Service, FWS, NMFS, and Ecology are signatories, the Agreement is
not intended to restrict the duties of these agencies or the Commission pursuant to the
Federal Power Act, Endangered Species Act or the Clean Water Act, and explicitly
recognizes that if any terms of the Agreement are inconsistent with the requirements of
these acts, modifications to the Agreement may be required. See Sections 4.2, 4.3, 4.4,
11.3,and 11.4, ’

23 See Agreement Section 6.1.2.

24 The Agreement does not purport to require Tacoma to make modifications at the
Cowlitz Falls Project to achieve 95 percent fish passage survival. Nor could we include
such a condition if it did, because it would be beyond the scope of this license and must
be considered in the context of the Project 2833 license. The Agreement merely requires
Tacoma to (a) report on its efforts to negotiate with Lewis County PUD and BPA
regarding shared funding of cooperative efforts to improve downstream fish passage and
collection effectiveness at or near Cowlitz Falls, (b) identify proposed facilities and
measures most likely to achieve the goal of 95 percent fish passage survival that it would
fund or construct, (c) identify its plans to support on-going operation and maintenance of
those facilities and measures, and (d) monitor the effectiveness of those facilities and
measures. If such negotiations are not successful or if additional measures are needed,
Tacoma agrees to continue to pursue other means to achieve the goal of 95 percent fish
passage survival until the licensee has employed the best available technology and
achieved at least 75 percent fish passage survival for all species. We note, however, that
in the FEIS, staff concluded that improving downstream survival of juvenile salmonids is
likely key to their recovery in the basin, and that the most logical place for such
improvement to occur is at the Cowlitz Falls Project (See FEIS at 4-34-35), If
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louvers, improvements to downstream fish passage at Mayfield dam that would increase
fish guidance efficiency and improve downstream fish passage survival (Agreement
Atticle 2); and provide adult upstream fish passage through trap and haul facilities until
criteria for constructing volitional upstream passage measures are met, at which time
Barrier Dam would be breached or a ladder provided, a ladder with sorting facilities or a
tram would be constructed at Mayfield Dam, and a trap and haul facility would be
constructed at Mossyrock Dam (Agreement Article 3). The licensee would also provide
funding-of up to $40,000 per year for a freshwater juvenile tagging and monitoring
program to gather data that would be used in determining when the volitional passage
criteria are met (Agreement Article 4).25 Future hatchery production and management
would be consistent with the overall goal of restoring and recovering wild stocks and
would include: continued funding for the operation and maintenance of the Cowlitz
Hatchery Complex, consisting of the remodeled Cowlitz Salmon Hatchery, the remodeled
Cowlitz Trout Hatchery, and three new satellite rearing facilities (Agreement Article 5); a
Fisheries and Hatchery Management Plan, updated at 6 year intervals, that details
production levels and release strategies for each stock, consistent with the priority
objective of maximizing natural production of wild indigenous fish stocks and species in
the basin (Agreement Article 6); a Hatchery Complex Remode! and Phase-In Plan
(Agreement Article 7); and a Fisheries Disease Management Plan for the hatchery
complex that would allow adult fish above Barrier dam (Agreement Article 8). Habitat
restoration and improvement measures include: a Large Woody Debris Management
Plan that would continue to make large woody debris available for fish habitat restoration
projects (Agreement Article 9); a Gravel Augmentation Plan to augment spawning gravel
below Mayfield dam (Agreement Article 10); creation of a fish habitat fund in the
amount of $3 million dollars for the purpose of fisheries habitat protection, restoration,
and enhancement through acquisition, easements or restoration projects (Agreement
Article 11); coordinating and encouraging the expeditious expenditure of remaining
wetlands acquisition funds previously allocated by Tacoma in accordance with the 1993
Wildlife Settlement Agreement (Agreement Article 12);26 minimum instream flows and

negotiations among Tacoma, Lewis County PUD, and BPA are successful, and plans are
developed that would indicate that modifications to Lewis County PUD's Cowlitz Falls
Project would be effective and feasible at achieving the 95 percent FPS criteria, Lewis
County PUD could pursue, on its own motion or at the request of fish and wildlife
resource agencies or the Commission, an appropriate amendment to the license of the
Cowlitz Falls Project.

25 Funding of the tagging and monitoring program would continue until
implementation of the Fisheries and Hatchery Management Plan provided for in Article
6. Presumably, the plans for licensee-funded ongoing monitoring and evaluation required
in the Fisheries and Hatchery Management Plan would include the necessary funding and
tagging of juveniles to address these monitoring needs.

26 The 1993 Wildlife Settlement Agreement was approved by the Commission July
17, 1998 (84 FERC { 61,037).
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pulse flows to encourage fish out-migration and to protect spawning redds (Agreement
Atticle 13); ramping rates to protect fish from stranding (Agreement Article 14); a Fish
Monitoring Plan to evaluate the effectiveness of the instream flow requirements
(Agreement Article 15); and a report on measures taken to ensure compliance with the
instream flows (Agreement Article 16).

To address current and future recreation needs, the licensee will: prepare a
Recreation Plan that provides for additional trails, camp sites, boat launches, and other
improvements (Agreement Article 17); prepare a Recreation Operation, Maintenance and
Safety Plan that would ensure that construction and operation of the recreation facilities
are compatible with the Cowlitz Wildlife Area management, improve boating safety,
provide for the transition of existing facilities to meet the requirements of the American
with Disabilities Act, and provide for Tacoma to assume responsibility for the
maintenance and operation of the Mayfield Lake County Park from Lewis County
(Agreement Article 18); prepare plans for expenditure of $67,000 in years four, seven,
and thirteen of the license for additional facilities to improve water access, such as
parking, trails to water, ramps, and piers (Agreement Article 19); monitor recreation use
at six year intervals (Agreement Article 20); compensate the Forest Service in the amount
of $5,500 each year for indirect impacts to recreation facilities in the Gifford Pinchot
National Forest (Agreement Article 21); and report on efforts to negotiate the transfer of
national forest and other lands for the purpose of consolidating land ownership within the
Cowlitz River Project Area (Agreement Article 22).

To protect cultural resources, the licensee will prepare and implement a Cultural
Resources Management Plan (Agreement Article 23). Wildlife needs will be met through
continued compliance with the terms of the 1993 Wildlife Settlement Agreement among
Tacoma, Washington Department of Wildlife,27 and FWS (Agreement Article 24).

An adaptive management approach to implementing the Agreement is a central
concept. In particular, decisions on fish passage and hatchery production are tied to
variots measures of progress toward salmon recovery. Under various conditions of the
Agreement,28 Tacoma would consult with a Fisheries Technical Committee for the
purpose of assisting the licensee in the design of monitoring plans and studies, reviewing
and evaluating resulting data, and decisions on adaptive management measures
associated with the fisheries measures. The Fisheries Technical Committee would
consist of one representative each from Tacoma, NMFS, FWS, Washington DFW,
Ecology, and the Yakama Nation, and one representative from the conservation groups

27 Washington Department of Wildlife is now Washington Department of Fish and
Wildlife.

28 Articles 1-16 of the Agreement.
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(American Rivers and Trout Unlimited).2? A Habitat Advisory Group, consisting of a
representative from each signatory to the Agreement electing to participate in the group,
would also be consulted to aid in the implementation of Article 11 of the Agreement.

With the exception of the fish passage requirements (Articles 1, 2 and 3), the
Agreement provides for the submission of the plans in Appendix A to the Commission
for its approval. It also includes a reservation of the Commission's authority to modify
the conditions as necessary to meet the requirements of the FPA and to take into account
the regional fish and wildlife program established by the Pacific Northwest Electric
Power Planning and Conservation Act (Agreement Article 25).30
DISCUSSION

The Commission encourages settlement agreements that resolve licensing issues in
the public interest. We commend the parties, and members of our staff who assisted their
discussions, for their successful effort to reach consensus on the broad range of issues
involved in the operation of this project and for the development of a sound framework
for a continuing collaborative approach to the management of the project in the public
interest. Because the "comprehensive development” standard of Section 10(a)(1) of the
FPA continues to govern regulation of a project throughout the term of the license, it is
the Commission's responsibility to approve, through appropriate license amendments, all
material changes to the project and its maintenance and operation.3! We read the
Agreement as entirely consistent with this fundamental principal. In addition, it would be
an unacceptable constraint on our Section 10(a)(1) responsibilities, were we 1ot to retain
(as we do in this license) the authority to initiate on our own or anyone else's motion,

29 Section 12 of the Agreement defines the composition, role, and operating
procedures of the Fisheries Technical Committee, which the signatories do not propose to
be included in the license. Further, the signatories provided for alternative consultation
requirements with the various resource agencies in the event that the Agreement is
terminated.

30 Articles 301 and 302 require the filing of revised exhibit drawings, final contract
plans and specifications, a Quality Control Inspection Program, and authorization from
the Portland Regional Engineer prior to commencing construction, to ensure construction
is conducted in a safe and environmentally sound manner. Additionally, Commission
approval will be required for certain other facility or operational changes to the project
that may occur as a result of the monitoring conducted under the Agreement, or other
aspects of the Agreement as approved. See Article 401.

31 The Commission's regulations, as well ag the terms of the license and basic due
process principles, govern the filing and public notice requirements for different types of
alterations.
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proceedings to amend the project license as we determine is required by the public
interest, after notice and opportunity for a hearing.32

We make one further general observation. Section 11 and 13 of the Agreement,
pertaining to amending the Agreement and the resolution of disputes regarding any
party's performance or compliance with the Agreement, respectively, establish procedural
requirements binding the parties to the Agreement. While the signatories do not request
that we include such conditions in the license and recognize the limits of the
Commission's jurisdiction,33 we reiterate that such provisions are beyond our jurisdiction,
in part or total, to enforce 34 Therefore, by approving the Agreement, we are not
undertaking to enforce such provisions.

A.  Commission Approval of Plans

Agreement Articles 1, 2, and 3 require Tacoma to file plans for downstream and
upstream fish passage facilities, following approval of NMFS and FWS. To the extent
these plans change project operations in a manner not contemplated by the license, we
will require Tacoma, prior to implementation, to submit the plans for Commission
approval.33 Similarly, Articles 15 and 16 contemplates changes to the project instream
flows based on monitoring results that will also require Commission approval.

B. Fish Passage

A principal controversy in this proceeding deals with fish passage and its role in
the recovery of listed salmon in the basin. A critical concern for the Cowlitz Tribe is
that fish be able to travel the river through natural means, which would include fish

32 Section 11 of the Agreement provides for amending the Agreement upon

unanimous written consent of the parties. It also acknowledges the need for approval by
the Commission or other permitting agency of any such amendment that would render the
Agreement inconsistent with the terms and conditions of the new license or other
regulatory approvals then in effect.

33 The Agreement states, in pertinent part, "It is the intent of the Parties that the
requirements of the proposed license articles shall be enforced by FERC and other
regulatory agencies that have concurrent jurisdiction to enforce such articles. . . . The
Agreement and any proposed license articles determined to be outside FERC's
jurisdiction shall be enforced through the remedies available under applicable state or
federal law."

34 Our policy in approving settlement agreements in hydroelectric licensing
proceedings was set forth in Erie Boulevard Hydropower, L.P., 88 FERC § 61,176
(1999). The policy is based on the principle that the Commission can only enforce those
matters that fall within its jurisdiction.

35 See license article 401.
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fadders. The Cowlitz Tribe and Friends of the Cowlitz believe that a fish ladder should
be constructed at Mayfield within 18 months of license issuance, and a ladder or other
form of volitional passage be provided at Mossyrock within 5 years of license issuance.
The Lower Columbia Fish Recovery Board believes that the terms of the Agreement
could unduly delay needed and justified volitional passage measures for Tilton River36
stocks by as much as 12 years. It recommends that volitional passage be provided at
Mayfield Dam as soon as the recovery criteria specified in the Agreement are reached for
the Tilton River stocks, and that volitional passage be provided at Mossyrock as soon as
criteria are satisfied for either spring chinook or late-winter-run steethead originating
above Mossyrock.

Under the terms of the Agreement, downstream fish passage facilities at Cowlitz
Falls dam or at the head of Riffe Lake and at Mayfield Dam will be developed and
implemented to achieve 95 percent fish passage survival, while continuing to provide and
maintain effective upstream fish passage at Barrier Dam, Mayfield Dam, and Mossyrock
Dam through existing trap and haul facilities. Once specific criteria are met that
demonstrate that self-sustaining runs in the upper basin and the Tilton River have been
achieved and concerns over the introduction of fish diseases from the hatchery are
resolved, Tacoma would provide permanent fish passage facilities in the form of a ladder
at Barrier Dam or its removal, a ladder or tram at Mayfield Dam, and a trap and haul
system or tram at Mossyrock Dan.

A primary focus of the Settlement Agreement is on the recovery of listed stocks.
No listed stocks currently use the Tilton River. The FEIS identified a number of adverse
impacts that could result by providing volitional passage at Barrier and Mayfield Dams
before meeting the recovery criteria for listed stocks of upper basin origin, with little
benefit to listed species.37 Additionally, staff concluded that, given the many
uncertainties associated with determining the feasibility of reestablishing anadromous
fish populations upstream of Bariier, Mayfield, and Mossyrock Dams, the small increase
(2 percent) in survival rates over the existing trap and haul facilities, by itself, does not

36 The Tilton River is a large tributary of the Cowlitz that joins the Cowlitz River
above Mayfield Dam to make the Tilton River arm of the Mayfield reservoir.

3 These impacts include increased handling and sorting of hatchery and natural
stocks, disease introduction to the Cowlitz Salmon Hatchery water supply, genetic
introgression of hatchery and wild-origin fish, multiple exposure to turbines and
reservoirs for upper basin origin adult fish, the potential for lower survival rates and
migration success through Mayfield Reservoir that may have negative impacts on the
restoration of anadromous salmonids, competition between non-native summer steelhead
and native late-winter steelhead stock in the upper basin, and potential migration delays
or failure of adult fish to migrate through a ladder as long as the one needed at this
location (Mayfield Dam is 200 feet high). See FEIS at 4-38.
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warrant immediate construction of volitional facilities, at an estimated cost of $30
million.

Parties to the Agreement gave careful consideration to the measures needed to
recover listed salmon, as did staff. These measures include habitat and hatchery
improvements and instream flows, and shifting from trap-and-haul upstream passage
facilities to volitional upstream passage facilities if and when criteria in Article 3 of the
Agreement have been achieved. Volitional passage systems sought by the Friends of the
Cowlitz, Cowlitz Tribe and others may ultimately be constructed, but in a logical manner
based on results of studies and monitoring set forth in the Agreement and prescribed by
NMFS and FWS pursuant to FPA Section 18.38 Based on the available information and
the support of the various federal and state resource management agencies, the Yakama
Nation, several non-governmental agencies, and staff, for the identified passage and fish
protection measures, we are approving the Agreement and incorporating the passage
measures (as well as the other fish protection measures) into the license as requested.

C. Instream Flows

The Friends of the Cowlitz and the Cowlitz Tribe proposed variable flows that
they believe would better reflect the natural hydrograph, protect salmonid rearing habitat,
improve ecosystem integrity, and provide adequate flood control.3% The Friends of the
Cowlitz believe that the Agreement improperly favors power production over fisheries
resources and flood control, and that staff's conclusions that the Settlement Agreement
operations provide better flood control and greater assurance in meeting instream flow
needs than their recommendations is driven by project economics.

Project economics is only one factor considered by staff. Tacoma's operational
model indicates that the Friends of the Cowlitz and Cowlitz Tribe flow recommendations
do not allow the reservoir to refill during most years, and, by passing the higher of daily
inflows or minimum flows from October 1 to February 15, can result in a situation where
minimum flows are not sustainable. The model also indicates that the proposed
operations result in a higher frequency of flows approaching flood cap flows (70,000 cfs)
at Castle Rock, which is located downstream of Mayfield Dam. In contrast, the
Agreement flows are expected 1o assist migrating smolts, and to protect salmonid
spawning, incubation, and rearing habitat, and would not conflict with flood control
operations developed in consultation with the U.S. Army Corps of Engineers.4® The
Friends of the Cowlitz and Cowlitz Tribe proposed operations would have a substantial

38 Even if we did not agree with the measures as proposed, we would be required to

include Articles 1, 2 and 3 in the license pursuant to Sections 18 and 4(e) of the FPA and
as a condition of the Section 401 Water Quality Certification.

39 See Appendix C of the FEIS for details.

40 See Article 303.
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effect on project economics (reducing power generation by 161,880 MWhs) compared to
the Agreement (which reduces power generation by 18,410 MWhs). Staff concluded that
the Agreement is expected to provide equivalent or better environmental conditions at a
much lower cost.

We find that operation of the project in accordance with the Agreement flows
represents the best balance of the resources. Therefore, we will require Tacoma to
implement the flows and ramping rates defined in the Agreement, as well as to prepare a
fish monitoring plan to monitor the effectiveness of the instream flows in meeting the
identified objectives.41

The Agreement would also have the Licensee monitor instream flows (Agreement
Article 13) and ramping rates (Agreement Article 14) at U.S. Geological Survey gage
14238000 and provide flow records to the Commission and resource agency staff as
requested. Agreement Article 16 further requires a report to be filed within two years of
license issuance that contains a description of the measures taken to ensure compliance
with the instream flows. Notwithstanding any requirements that may be developed in
accordance with Agreement Articles 13, 14, and 16, we will need, in order to ensure
compliance with the instream flows and ramping rates, for Tacoma fo file an annual
monitoring report by December 31 of each year following license issuance. The report,
required by Article 402 in this license, shall contain the provisional USGS or equivalent
daily flow records for USGS gage 14238000 and a written explanation of any instream
flow deficiencies from those required by Agreement Articles 13 and 14 (Appendix A)
that have occurred within the year.

D.  Public Participation

In response to complaints from the Friends of the Cowlitz, the staff recommended
in the FEIS that Tacoma be required to develop and implement an Information
Management Plan. The Friends of the Cowlitz state that the staff's recommendation for
an Information Management Plan does not adequately provide for public involvement,
and improperly "freezes out" Friends of the Cowlitz and other groups from exercising
their First Amendment rights to petition the Commission for scrutiny and modification of
the Settlement Agreement. Their assertion is founded in their belief that there should be
broader public participation on the Fisheries Technical Committee, not just scientists and
representatives from parties to the Settlement Agreement.

4 Even if we did not agree with the measures as proposed, we are required to include

Articles 13, 14, and 15 in the license pursuant to 4(e) of the FPA and as a condition of the
Section 401 Water Quality Certification.
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Nothing in staff's recommendation reduces the public's ability to seek the
Commission's review of a licensee's compliance with its license.42 To the contrary, staff's
recommendation goes beyond what is typically included in a license and increases the
level of public participation and knowledge. This is accomplished by requiring that
Tacoma develop a plan outlining how it would keep the public informed and seek public
comments on fishery-related actions developed by the Fisheries Technical Committee.
Additionally, opportunities for public comment on state and federal resource agency
management actions would be provided through the respective agencies's policies and
practices. Direct involvement in the Fisheries Technical Committee is not required to
accomplish this objective. We are therefore requiring Tacoma to prepare the Information
Management Plan recommended by staff (Article 405).

A. Arguments Concerning the FEIS and the Earlier Complaint

Friends of the Cowlitz and CPR-Fish maintain that the FEIS failed to examine
Tacoma's record of non-compliance, as required by the court in Friends of the Cowlitz v,
FERC.#3 That case involved a complaint filed by those parties with the Commission,
alleging that Tacoma had violated its license by failing to maintain agreed-upon levels of
anadromous fish populations in the Cowlitz River and by failing to cooperate with
Washington DFW in instituting remedial measures, such as building and operating
permanent fish traps and upstream and downstream fish passage facilities. The
Commission dismissed the complaint, finding that the 1967 Agreement between Tacoma
and Washington DFW establishing fish population levels was not a license requirement,
and Tacoma had complied with all the requirements of Articles 37 and 57 of its license.#4

On judicial review, the court held that the Commission erred in summarily
dismissing the complaint, because petitioners' allegations were sufficient to raise a
material issue of fact that Tacoma had failed to cooperate with the fisheries agencies, as
required by Article 57. However, the court also held that the Commission has virtually
unreviewable discretion whether to enforce any alleged license violations, and did not
abuse its discretion in declining to investigate the allegations or to hold an evidentiary
hearing on the complaint. The court therefore denied the petitions for review.

42 See 18 CFR §385.206.

43 253 F.3d 1161 (D.C. Cir. 2001).

44 City of Tacoma, Washington, 85 FERC 61,315 (1998), reh'g denied, 86 FERC
61076 (1999). Article 37 of the license authorized the Commission to require Tacoma to
make changes to project facilities and operation for the conservation and development of
fish and wildlife resources. Article 57 required Tacoma to continue to cooperate with the
fishery agencies in the development of details of design, operation, and maintenance of
fish facilities needed to maintain the existing runs of anadromous fish at the project and
in evaluating the success of these facilities. It also required Tacoma to submit certain

design drawings for Commission approval, and prohibited construction of those facilities
without such approval.
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Friends of the Cowlitz and CPR-Fish argue that the Commission must,
nevertheless, now determine whether Tacoma violated the license, and, if so, impose
penalties and sanctions. They maintain that this determination will affect the
environmental baseline, as well as what fish protection measures should be required for
the new license term. In support, they cite the court's observation that, in reviewing
relicensing applications, the Commission is required to take into consideration an
“existing licensee's record of compliance with the terms and conditions of the existing
license."45

We have reviewed Tacoma's record of compliance in this case, giving the matter
additional attention in light of the court's decision. Setting aside for the moment the
issues raised in the complaint, we find that, in all other respects, Tacoma has complied
with the terms and conditions of its license. These findings are discussed later in this
order. With regard to the complaint, we have decided that the most appropriate course of
action at this juncture is to decline to investigate the allegations raised. If we believed
that conducting such an investigation would provide some benefit, we would consider
doing so. However, we have before us a comprehensive settlement agreement that is the
product of years of negotiations and cooperative effort, in which the complaining parties
were able to participate. In these circumstances, we believe that the best use of our
resources is to focus on evaluating the Agreement and determining whether it adequately
protects the full range of public interest factors for the new license term.

We have reviewed the allegations in the complaint, as well as Tacoma's response
and other information in the record. As the court recognized, there are material issues of
fact in dispute. The settlement agreement that gave rise to the complaint was not part of
the license, and the failure to achieve the agreed-upon fish returns could not, in itself
constitute a violation of Article 57. Rather, it could at most be considered as evidence of
Tacoma's failure to cooperate with the fisheries agencies. Resolution of that issue would
require a substantial investigation, and could possibly require an adjudicatory hearing.
Among other things, we would have to define a standard for cooperation, consider
whether the failed fish quotas were due to factors beyond Tacoma's control, and
determine whether Tacoma's refusal to provide additional hatchery facilities, as
Washington DFW requested, should be considered a failure to cooperate.

We would also have to consider other alleged violations of Articles 37 and 57,
such as Tacoma's failure to install and operate permanent functional downstream fish
traps, or to submit designs for them, in light of our 1968 order approving the
construction, operation, and maintenance of moveable downstream migrant fish traps in
the Mossyrock Reservoir. We would have to determine how to factor in the

45 16 U.S.C. § 808(a)(3)(A) (2000). See Friends of the Cowlitz v. FERC, 253 F.3d at
7439 n.15.
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understanding of FWS that these traps should not be considered permanent until proven
feasible through testing, as well as our 1971 order approving Tacoma's abandonment of
the upstream fish facilities at Mayfield Dam, with the concurrence of Interior,
Commerce, and the Washington Departments of Game and Fisheries. These
determinations would take considerable resources, and would delay our decision on the
relicense application and Settlement Agreement in this case. This would result in
delaying needed protection, mitigation, and enhancement measures for fish and wildlife
resources. More importantly, however, doing so would not significantly influence our
decision in this case, because it would not alter the environmental baseline or affect our
assessment of what protective measures should be included in the new license.

As explained in more detail in Eugene Water and Electric Board,*6 we use existing
project operations and environmental conditions as a baseline, or starting point, for our
environmental analysis in relicensing proceedings. This approach has been judicially
approved as reasonable.4”7 Thus, we begin with an examination of the existing project
facilities and operation, and their effects on the environment as it exists at the time of
relicensing. Past or ongoing environmental effects may be relevant in determining what
measures may be needed for environmental protection, mitigation, and enhancement over
the term of the new license. However, we do not attempt to recreate pre-project
conditions or to hypothesize an environmental baseline that assumes that the project does
not exist, Thus, our starting point must be the Cowlitz Project as it is currently
configured, not as it might have been if additional facilities had been constructed,
operated, and maintained, if such facilities had been required under the terms of the
existing license.

In determining what environmental measures are appropriate for the new license
term, we consider the resources as they exist now, and determine what is needed for the
future to provide adequate protection, mitigation, and enhancement. Again, past effects
may be relevant in determining what measures are needed. But our focus is on the
resources as they exist now, and on what measures are required to protect them, mitigate
for damage to them, or improve their condition in the future. We do not attempt to
determine what condition the resources would be in now if things had been done
differently in the past.

In Friends of the Cowlitz, the court agreed with petitioners' view that summarily
dismissing their complaint on a flawed legal basis could unfairly impact the relicensing
negotiations, because Tacoma could leverage the need for mitigation of the alleged
infractions to gain concessions in the relicensing process. This view assumes that
Tacoma did, in fact, violate its license. If we were to find no such violation, petitioners
could not atternpt to use that finding to require more mitigation. In other words, our

46 81 FERC 9 61,270 at pp. 62,326-27 (1997).
47 American Rivers v. FERC, 201 F.3d 1186, 1195-99 (9th Cir. 1999).
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decision could work to the benefit of either party in relicensing negotiations, depending
on the result. However, those negotiations have now been completed, and an Agreement
has been reached. Support for the Agreement is widespread, and includes all major
parties except Friends of the Cowlitz, CPR-Fish, and the Cowlitz Tribe. In these
circumstances, we think it makes more sense to use our resources for reviewing the
Settlement Agreement and determining whether it adequately meets the need for resource
protection measures for the new license term, rather than attempting to determine what
may or may not have been required in the past.

The court decision makes it clear that, if we had simply declined to initiate an
investigation or to hold a hearing on the complaint, without making any finding about
possible license violations, we would have been entirely within our discretion. If we
could have done so then, it necessarily follows that we may do so now. Therefore, we
will exercise our discretion to decline to investigate the allegations of the complaint, and
will instead focus our attention where we think it more properly belongs--on determining
what measures are needed for the new license term. As discussed throughout this order,
we find that the Settlement Agreement provides for adequate protection, mitigation, and
enhancement of fish and wildlife resources, and represents the best balance of public
interest factors for the new license term.

Because the earlier complaint raises issues of Tacoma's compliance with its
license that the parties have contested and we have declined to resolve, we have decided
that it would be appropriate for the new license term to focus greater attention on
Tacoma's compliance with its new license requirements, To that end, we will require in
Article 501 that Tacoma file a Hydropower Compliance Management Program for
Commission review and approval. This should facilitate both Tacoma's compliance and
the Commission staff's review of that compliance, It should also make it easier to
provide a prompt response to any compliance issues that may arise during the term of the
new license.

SECTION 10(J) OF THE FPA

Section 10()(1) of the FPA48 requires the Commission, when issuing a license, to
include conditions based on the recommendations of federal and state fish and wildlife
agencies submitted pursuant to the Fish and Wildlife Coordination Act, for the protection
and enhancement of fish and wildlife and their habitat affected by the project.
Washington DFW, NMFS, and FWS filed a number of recommendations pursuant to
Section 10(j). All that were within the scope of Section 10(j) are also provisions of the
Agreement and are incorporated in the license. Although not within the scope of Section
10(j) of the FPA, the recreation facility improvements, recreation operation, maintenance,
and safety plan, and the water access facility improvement recommended by Washington

48 16US.C.§ 803G)).
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DFW are also provisions of the Agreement and are incorporated-in the license under
Section 10(a) of the FPA because of the recreational benefits they would provide.

OTHER ISSUES
A.  Compliance with the Northwest Power Planning Act

Friends of the Cowlitz argue that by deferring the construction of volitional adult
upstream passage facilities and improved juvenile downstream passage and collection
facilities, staff recommendations in the FEIS violate the conditions of the Northwest
Power Planning Council's Columbia Basin Fish and Wildlife Program (Program),4?
which states that the Commission should not relicense a hydro project in the Columbia
River basin without providing for “the best available means for aiding downstream and
upstream passage of anadromous and resident fish.50 They also state that the FEIS fails
to require "specific plans for flows and fish facilities prior to construction;" "flows and

49 Friends of the Cowlitz also assert that, by deferring the development of specific

mitigation measures that should be required by the license until future studies are
completed, staff's recommendations are inconsistent with the requirements of’
Confederated Tribes and Bands of the Yakima Indian Nation v. FERC, 746 F.2nd 466
(9th Cir. 1984). While Yakima clearly requires the Commission to evaluate resource
impacts prior to licensing, we find nothing in that decision that would prevent the use of
adaptive management to refine resource protection measures during a new license term.

The Agreement requires the development of a number of plans, some of which
rely on further studies (e.g., downstream fish passage efficiency studies at Mayfield) to
develop appropriate measures, and others that would rely on monitoring results to
recommend additional modifications (e.g., downstream passage at Riffe Lake; upstream
passage at Barrier, Mayfield, and Mossyrock; fisheries and hatchery management, and
disease management) to achieve identified objectives. Some of the plans will take
several years to develop and implement, and all would be continually modified as new
information is obtained, consistent with the adaptive management concept that undérpins
the Agreement. This approach enables the Commission to assess the effectiveness of
mitigation measures, fine-tune project facilities and operations, secure information that
cannot be obfained prior to license issuance, and address new circumstances that may
arise in‘the future. This is consistent with the Yakima decision (see City of Tacoma,
Washington 86 FERC §61,311 (1999); Northern Wasco County People's Utility District,

53 FERC 461,438 (1990). The record is sufficient to support a licensing decision, and it
would not be in the public interest to delay the implementation of identified protection,
mitigation, and enhancement measures until better information can be obtained.

50 See Appendix B, Condition 1, in Northwest Power Planning Council, 2000
Columbia River Basin Fish and Wildlife Program. (Council document 2000-19,
Portland, Oregon, December 2000).
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reservoir levels of sufficient quantity and quality to protect spawning, incubation, rearing,
and migration;" and "full compensation for unaveidable fish losses or fish habitat losses
through habitat restoration or replacement, appropriate propagation, or similar measures
consistent with the provisions of this program.">!

In the FEIS, staff concluded, for the reasons stated already, that the fish passage
measures identified in the Agreement represent the best available means of providing fish
passage and the means to refine those measures to improve passage as new information is
developed from monitoring and additional studies. Thus, the measures are consistent
with the Program. Staff also concluded that the instream flows, ramping rates, fish
habitat improvement measures, and hatchery management plans required by the
Agreement are consistent with the Program. We concur.

The Northwest Power Act 52 imposes on the Commission three obligations: 1) in
exercising its existing statutory responsibilities, the Commission must provide "equitable
treatment" to fish and wildlife; (2) at each relevant stage of its decision-making process,
the Commission must take into account "to the fullest extent practicable" the Program;
and (3) in carrying out the above two responsibilities, the Commission must consult with
a variety of entities and to the "greatest extent practicable," coordinate its actions with
other federal agencies.53 Those obligations have been met.54

The signatories to the Agreement foresaw the potential need to require alterations
to project structures and operations to take the Council's Program into account as new
information is developed and recite our reservation of authority to require such revisions
in Article 25 of the Agreement (Appendix A).

B. Approval of the Cultural Resource Management Plan

Article 23 of the Agreement requires Tacoma to file a final Cultural Resources
Management Plan (CRMP) within one year of license issuance. The CRMP is to be
prepared by a qualified cultural resource specialist after consulting with State Historic
Preservation Officer and affected Indian tribes. Such consultation has occurred. On June

5l Friends of the Cowlitz also state that FEIS fails to provide "specific plans for
flows and fish facilities prior to construction" and "assurance that all fish protection
measures are fully operational at the time the project begins operation." As staff
correctly notes, the provisions do not logically apply in the context of relicensing an
existing, operating project. See FEIS at A-5.

52 16 U.S.C. §839, et seq.

53 The Program is also a state comprehensive plan which the Commission must
consider, but not necessarily follow, in acting on a license application. Public Utility
District No. | of Douglas County, 27 FERC 461,375 (1984).

54 See FEIS at 6-13 and A-5.
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27,2001, Commission staff circulated a final CRMP, developed by qualified
archeologists, along with a Programmatic Agreement that would implement the CRMP
over the term of the license. The CRMP describes the sites eligible for listing on the
National Register of Historic Places, potential project effects, proposed measures for
avoiding or mitigating identified effects, documentation of the consultation, a schedule
for mitigating effects and conducting additional studies, and measures for dealing with
undiscovered sites during the course of the license. Thus, the requirements of Article 23
have been fulfilled.55 Therefore, Article 403 approves the final CRMP required by
Article 23 and requires Tacoma to implement the Programmatic Agreement among the
Federal Energy Regulatory Commission, the Advisory Council on Historic Preservation,
and the Washington Office of Archaeology and Historic Preservation.

The Cowlitz Tribe asserts that the CRMP does not adequately protect the cultural
and spiritual interests of the Cowlitz Tribe, because it was prepared without input from
the tribe and by consultants that were biased against the tribe. This assertion is
unfounded. Between January 1996 and May 2000, the Cowlitz Tribe was afforded
numerous opportunities to consult on the preparation and content of the CRMP, including
numerous meetings, field trips, and several presentations to the Cowlitz Tribal Council by
Tacoma. Comments on the CRMP were requested by Tacoma in May 2000 and January
2001 and by the Commission in June 2001. The Cowlitz Tribe did not respond. The
CRMP was prepared by qualified archeologists in consultation with the Office of
Archaeology and Historic Preservation, the Cowlitz Tribe, and the Yakama Nation.56
Furthermore, the CRMP provides for continued consultation throughout the license with
the affected tribes (Cowlitz Tribe and Yakama Nation) and oversight agencies,57 which
will further protect tribal cultural interests consistent with Section 106 of the National
Historic Preservation Act.

55 Pursuant to Section 7.7 of the CRMP, Tacoma would file for Commission
approval, within one year of accepting the license, a monitoring plan that describes the
methods and intervals at which an archaeologist will examine archaeological sites and
areas that could be affected by erosion, motorized vehicle traffic, and vandalism. Article
404 requires filing of the monitoring plan for Commission approval within one year of
license issuance.

56 See FEIS at A-49.

57 Tacoma will conduct the management of cultural resources in the project area in a
sprit of partnership with the Cowlitz Tribe and Yakama Nation. Tacoma will contact
representatives of the tribes during the third quarter of each calender year to discuss the
status of cultural resource management at the project, plans for management activities
during the upcoming year, and changes that may be needed in management measures.
Tacoma also will notify the tribes of the dates of management activities so they can
participate in or visit the work as desired. See Section 7.1 of the CRMP.
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THREATENED AND ENDANGERED SPECIES

Secton 7(a)(2) of the Endangered Species Act of 1973 (ESA)5® requires federal
agencies to ensure that their actions are not likely to jeopardize the continued existence of
federally listed threatened and endangered species, or result in the destruction or adverse
modification of designated critical habitat. Federally listed wildlife species that may
occur in the project area include bald eagles (threatened) and northern spotted owls
(threatened). Federally listed fish species and designated critical habitat that occur in the
project area include lower Columbia River chinook salmon (threatened) and its critical
habitat, lower Columbia River chum salmon (threatened) and its critical habitat, lower
Columbia River steelhead trout (threatened) and its critical habitat, and southwestern
Washington/Columbia River sea-run cutthroat trout (coastal cutthroat trout) (proposed
threatened).

On April 25, 2001, pursuant to Section 7 of the ESA, Commission staff submitted
to both the NMFS and FWS, a biological assessment (BA).5% The BA concluded that
relicensing the project in accordance with the terms of the Agresment is "not likely to
adversely affect" the bald eagle and northern spotted owl, but is "likely to adversely
affect" the chinook salmon and its critical habitat, the chum salmon and its critical
habitat, and the steelhead trout and its critical habitat. The BA also concluded that the
proposed project is "likely to adversely affect" the coastal cutthroat trout, but is not likely
to jeopardize the continued existence of the species.60

On July 3, 2001, FWS filed a letter concurring with the BA's conclusions on the
bald eagle and northern spotted owl. FWS sought additional information on the coastal
cutthroat trout before initiating formal conferencing on that species. On August 21, 2001,
the Commission provided the FWS with the additional information available to its staff,
but advised the FWS that, in light of staff's no jeopardy finding, a formal conference was
not needed unless the FWS required one.6! The FWS has not requested a conference or

58 16 U.S.C. § 1536(a)(2).

59 On June 2, 2000, the City of Tacoma was designated as the Commission's non-
federal representative for initiating consultation with NMFES and FWS. The BA, prepared
by the City of Tacoma, analyzed the effects of operating the Cowlitz River Project in
accordance with the terms of the Agreement, Staff concurred with the conclusions in the
BA and forwarded it to NMFS and FWS.

60 The BA also analtyzed the effects of the Agreement on lower Columbia
River/southwest Washington coho salmon (a candidate for listing under the Endangered
Species Act). The effects of the action on the coho salmon would be largely the same as
those on the other salmonid species.

6l A formal conference is only required if an action is likely to jeopardize a proposed
species or destroy or adversely modify proposed critical habitat. Staff concluded that
formal conferencing was not necessary here because the measures in the Agreement and



Project No. 2016-044-25 -

otherwise responded. We therefore conclude that no further consultation with the FWS is
required for this action.

By letter dated January 29, 2002, the NMFS responded to our request for formal
consultation. NMFS requested that the Commission delay action on the license
application and settlement agreement until at least September 2002 in order to coordinate
formal consultation efforts with those underway at Cowlitz Falls. By letter dated
February 19, 2002, Tacoma responded, stating that it is very interested in early action on
its application and is anxious to begin implementing the settlement agreement. Tacoma
believes that, because the settlement agreement addresses NMFS's conditions for
protection of endangered species, which NMFS acknowledges in its January 29, 2002,
letter, NMFS's biological opinion could and preferably would be dealt with expeditiously,
thereby allowing implementation of the settlement agreement to begin. Tacoma did not
agree that relicensing the Cowlitz River Project should be slowed down to wait for the
Cowlitz Falls Project biological opinion. On February 25, 2002, Commission staff
informed NMFS that it could not concur with its request because (a) conclusion of the
consultation for Cowlitz Falls Project is not required to complete consultation on the
Cowlitz River Project, (b) too much time had elapsed since initiating consultation, and (c)
significant potential benefits would result from a prompt Commission action.6?

included within this license (Appendix A) would address the needs of the coastal
cutthroat trout and assist in their recovery. These conditions include instream flows to
assist in migration (Article 13) and ramping rates to protect against stranding (Article 14),
means to improve downstream and upstream passage (Articles 1, 2, and 3), means to
acquire and improve habitat for the species (Articles 9, 10, and 11), and changes in
hatchery production and management to improve survival of smolts (Articles 5, 6, and 7)
and to minimize the effects and control of hatchery diseases on coastal cutthroat trout
populations (Article 8). Additionally, because of the unknown time frame for the listing
of the coastal cutthroat trout, the adaptive management concepts included in these
conditions could result in new information that could affect any conference
recommendations the FWS may issue.

62 Section 7(b) of the ESA imposes strict time limits on formal consultation and
requires the applicant's consent to an extension of consultation period. Formal
consultation concludes within 90 days after its initiation unless extended. Within45 days
after concluding formal consultation, the FWS or NMFS (collectively the Service) is to
deliver a biological opinion to the federal agency and any applicant (a 135-day time
frame). If an applicant is involved, the Service and the federal agency may mutually
agree to extend the consultation, provided that the Service submits to the applicant,
before the close of the 90 days, a written statement setting forth: (1) the reasons why a
longer period is required, (2) the information that is required to complete consultation,
and (3) the estimated date on which the consultation will be completed. A consultation
involving an applicant cannot be extended for more than 60 days without the consent of
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In the FEIS, staff concluded that licensing the project with the environmental
measures proposed in the Agreement and incorporated in this license®3 would benefit
chinook salmon, chum salmon, and steelhead trout and their critical habitat and improve
the probability of their recovery. We concur. The new license includes, in Article 15,64
the Commission's standard reservation of authority to reopen the license for the
conservation and development of fish and wildlife resources. This authority can be used
to reopen the license to address ESA issues,55 including modifying the license to address
any conditions that may arise from a biological opinion that NMFS may issue on this
relicensing action. Compliance with the license provisions will enhance, rather than
adversely alter, the environmental status quo, and will not make irreversible or
irretrievable commitments of resources which could have the effect of foreclosing the
formulation or implementation of any reasonable and prudent alternative measures.66

APPLICANT'S PLANS AND CAPABILITIES

In.accordance with Sections 10 and 15 of the FPA, the staff evaluated Tacoma's
record as a licensee for these areas: (A) conservation efforts, (B) compliance history and

the applicant. 16 U.S.C. § 1536(b); see also 50 C.F.R. § 402.14(e). The 135-day deadline
for NMFS to issue its biological opinion was September 7, 2001.

63 The measures described for the coastal cutthroat trout would also apply and
benefit the chinook salmon, chum salmon and steelhead trout (see footnote 60, supra).

64 Ordering paragraph F states that the license is subject to the articles set forth in
Form L-5 (published at 54 FPC 1832-42 (1975)), entitled "Terms and Conditions of
License for Constructed Major Project Affecting Navigable Waters and Lands of the
United States." 90 FERC at p. 61,521. Article 15 of the Form L conditions provides:

The licensee shall, for the conservation and development of fish and wildlife
resources, construct, maintain, and operate, or arrange for the construction,
maintenance, and operation of such reasonable facilities, and comply with such
reasonable modifications of the project structures and operation, as may be
ordered by the Commission upon its own motion or upon the recommendation of
the Secretary of the Interior or the fish and wildlife agency or agencies of any
State in which the project or a part thereof is located, after notice and opportunity
for a hearing.

NMFS recommended that the Commission retain, by means of a specific ESA
reopener provision and other appropriate reservations of authority, sufficient
discretionary involvement or control with respect to project construction, modification,
maintenance and operation under the new license to ensure full compliance with the
requirements of the ESA during the term of the license. Standard Form L, Article 15,
provides such authority. Thus, there is no need to include a specific reservation of
authority for ESA purposes.

66 See Section 7(d) of the ESA, 16 U.S.C. § 1536(d).

65
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ability to comply with the new license, (C) safe management, operation, and maintenance
of the project, (D) ability to provide efficient and reliable electric service, (E) need for
power, (F) transmission service, (G) cost-effectiveness of plans, (H) actions affecting the
public, and (I) ancillary services.

A. Conservation Efforts

We have reviewed Tacoma's efforts to conserve electricity. We find that Tacoma
has implemented programs and participated in regional programs to encourage
conservation by their residential, commercial and industrial customers,

Tacoma has encouraged residential, commercial, and industrial conservation and
energy efficiency by participating in Bonneville Power Administration and Washington
State conservation programs. Tacoma has also developed its own programs such as:

. Zero-Interest Loan Weatherization Program
. Watt 'n Water Program
. Rebates for Efficient Water Heater Replacements

. Energy Code Enforcement

. Energy Smart Design that provided technical assistance and an awards
program for new construction.

. New equipment rebates to boost interest in installing state-of-the art
efficiency measures.

. Zero interest efficiency loans to encourage businesses to invest in cost-
effective energy efficiency measures.

. Fort Lewis Energy Efficiency Project, which was designed to improve the
efficiency of a defense installation. )

. Motor Challenge Rebates for purchasing industrial sized motors meeting

stringent efficiency standards.

In addition, Tacoma promotes the efficient use of energy through public education
and information efforts. Tacoma is also a participant in several regional and national
organizations to promote energy efficiency.

B. Compliance History and Ability to Comply with the New License

We have reviewed Tacoma's compliance history and ability to comply with the
new license, For the reasons explained earlier, we have decided not to investigate the
allegations in the complaint that was the subject of the court's decision in Friends of the
Cowlitz v. FERC. Setting aside those allegations, which we decline to investigate, we
find that in all other respects Tacoma's overall record of making timely filings and
compliance with its license is satisfactory.
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We reviewed Exhibit H of the relicense application; records of the Commission's
Division of Hydropower Administration and Compliance, including the Office of Energy
Projects Non-Compliance Alleged Violations Status Report and OEP Overdue/Non-
compliance Status Report; OEP-IT; the Commission's Records Information Management
System (RIMS); and responses to inquiries of the Commission's Portland Regional
Office. Our review indicates that Tacoma has generally complied with the terms and
conditions of its license. According to our records, Tacoma has made all its filings in a
timely manner. Apart from the earlier complaint, which we decline to investigate, we
found two instances in which Tacoma was alleged to be in non-compliance with the
terms and conditions of its license. In each instance, staff conducted an investigation and
determined that Tacoma was not in violation of its license.

By a March 25, 1996 letter, Senator Slade Gorton requested the Commission to
respond to allegations that the Mossyrock and Mayfield Dams of the Cowlitz Project
were not operated in accordance with the license during flooding conditions in November
and December 1995. In a June 21, 1996 letter, the Director, Office of External Affairs,
advised Senator Gorton that the licensee had operated the project as required, and that the
peak flow release of 65,000 cfs was 30,000 cfs less than the peak inflow of 95,000 cfs. In
accordance with the license, Tacoma had received concurrence from the U.S. Army
Corps of Engineers during the flood operation.

By letter dated March 17, 1998, a private landowner requested the Commission to
determine if Tacoma's wetland mitigation project might be negatively affecting his
adjacent property. The landowner stated that Tacoma, through the Washington DFW
(acting as a subcontractor), had diverted Oliver Creek, causing water to backup onto his
property. Pursuant to a wildlife settlement agreement approved by the Commission on
July 17, 1998 (84 FERC { 61,037) regarding wildlife mitigation for the Cowlitz Project,
Tacoma had purchased about 413 acres of land, including areas of existing wetlands, near
the landowner's property. In a letter dated August 12, 1998, the Director, Office of
Hydropower Licensing, concluded that Tacoma had not flooded the landowner's adjacent
property. The August 12 letter stated that, based on the information submitted, the
landowner's property was flooded and contained wetlands prior to Tacoma purchasing its
adjacent lands, and Tacoma had done nothing to influence water levels on the
landowner's property.

Based on our review, we conclude that Tacoma's overall record of compliance is
satisfactory. As discussed previously in connection with the earlier complaint, we are
including Auticle 501 to facilitate future review of Tacoma's compliance with the new
license. Article 501 requires that Tacoma file a Hydropower Compliance Management
Program for Commission review and approval,

C. Safe Management, Operation, and Maintenance of the Project
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We reviewed Tacoma's plans to manage, operate, and maintain the project safely.
Tacoma proposes no change in project operation that would adversely affect the safety of
the project. Based on information from the applicant on how the project affects public
safety and on project records, we conclude that Tacoma's plans are adequate.

Under Part 12, Subpart C, of the Commission's regulations, Tacoma has filed an
acceptable emergency action plan (EAP) and periodic updates. Part 12 requires Tacoma
to continue reviewing the adequacy of the EAP and make any changes in the EAP as
needed. The Mossyrock and Mayfield powerhouses are remotely controlled from the
Energy Control Center located in Tacoma. Maintenance personnel are at the project
during the normal weekday work schedule. The Cowlitz River Project manager oversees
daily visual inspections of the project.

Under Part 12, Subpart D, Tacoma has submitted the required independent-
consultant safety inspection reports and complied with the recommendations of the
consultant's and the Commission's Portland Regional Office.

Tacoma's record of project safety shows that it can be expected to cooperate with
the Commission's requests and to comply fully with the terms and conditions of any new
license issued for the project.

D. Ability to Provide Efficient and Reliable Electric Service

We reviewed Tacoma's plans and abilities to operate and maintain the project in a
manner most likely to provide efficient and reliable electric service. We find that the
applicant is capable of operating the project efficiently and reliably over the term of a
new license.

Tacoma coordinates project operation with the U. S. Army Corps of Engineers to
provide winter flood control at Riffe Lake (Mossyrock Dam), Mayfield Lake does not
provide flood control storage. Mayfield Lake is used to even out the flows released from
Mossyrock Dam. Article 303 provides for continued flood control in cooperation with
the U.S. Army Corps of Engineers.

E. Need for Power

Tacoma serves approximately 143,000 customers within a service area of 180
square miles in and around the city of Tacoma. Its customers have a historical 1-hour
peak demand of 1,255 MW. Ofits 143,000 customers, 82,500 reside inside the city
limits of Tacoma. The remaining 60,500 customers are served in locations that surround
the city limits.
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Tacoma relies on three general sources to satisfy power requirements: (1) power
generated by Tacoma-owned and operated facilities, (2) power conserved by customers,
and (3) power purchased from the Bonneville Power Administration (BPA) and others.
Tacoma's owned and operated facilities are comprised exclusively of hydroelectric
projects. The Cowlitz River Project accounts for 462 MW of the capacity of Tacoma's
owned resources, or about 65 percent.

Tacoma anticipates robust growth in its service territory over the proposed license
term. Tacoma predicts that by 2010, power demand will rise by about 12 percent from
today's levels to 6,651,761 MWh. By 2030, power demand is forecast to rise by about 35
percent from today's levels to 7,983,494 MWh. The forecast of retail demand includes a
reduction from conservation efforts. Tacoma has been actively involved in researching,
piloting, and implementing cost-effective services in partnership with their residential,
commercial and industrial customers for many years. Savings through conservation
efforts have averaged approximately 35,000 MWh per year over the past 11 years.

Currently, Tacoma-owned facilities generate approximately 2,636,498 MWh, or
44.4 percent, of Tacoma customers' total energy needs. Other sources of power in
Tacoma's resource portfolio include purchases from: the wholesale marketplace, 31.7
percent; BPA, 11.5 percent; other hydroelectric projects, 9.9 percent; the Columbia
Storage Power Exchange, 2.3 percent; and a small landfill gas project operating in
Tacoma's service territory, 0.2 percent.

According to the Pacific Northwest Utilities Conference Committee's (PNUCC's)
"Northwest Regional Forecast of Power Loads and Resources for August 2001 through
July 2006," dated June 2001, the Northwest does not presently have adequate resources to
meet its load requirements. In the year 2002, the PNUCC forecasts a Northwest energy
deficit of nearly 20 million MWh. By 2006, the last year of its latest forecast, the deficit
rises to more than 24 million MWh. Given that electricity demand is forecast to increase
with the overall economy past the year 2006, coupled with the generation reductions on
the federal power system, the need for Northwest generation will continue to increase.

The Cowlitz River Project, with the mitigation measures recommended by staff,
has an installed capacity of 462 MW and generates an average of 1,686,000 MWh of
renewable energy annually. The project would continue to contribute to Tacoma's power
requirements and help provide a diverse resource mix for the region.

F. Transmission Services
The staff has reviewed Tacoma's application and concludes that the existing

transmission system is sufficient and no changes are necessary. Tacoma proposes no new
power development at the project, but desires the continued use of the project's energy on
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its system. We conclude that the existing transmission system is sufficient and no
changes are necessary.

G. Cost Effectiveness of Plans

Tacoma does not propose any additional capacity or project modifications other
than environmental enhancements. We concur that no project modifications are
necessary at this time.

H. Actions Affecting the Public

The Cowlitz River Project generates electricity used to serve the needs of the
public. Tacoma pays taxes annually to local and state governments and the project
provides employment opportunities. Environmental enhancement measures and
recreational improvements included in the license will generally improve environmental
quality, particularly in aquatic and wildlife resources, and will have a beneficial effect on
public use of project facilities for recreational purposes. Additionally, taking over
ownership, operation, and management of the Mayfield Lake County Park would benefit
Lewis County by alleviating expenditures estimated at $180,000 annuaily, while
continuing to provide for area recreation needs.

1. Ancillary Services

In analyzing public interest factors, the Commission takes into account that
hydroelectric projects offer unique operational benefits to the electric utility system
(ancillary benefits). These benefits include their value as almost instantaneous load-
following response to dampen voltage and frequency instability on the transmission
system, system-power-factor-correction through condensing operations, and a source of
power available to help in quickly putting fossil-fuel based generating stations back on
line following a major utility system or regional blackout. The ability of hydropower
projects to provide ancillary services to the grid can increase the benefits of the project.

COMPREHENSIVE PLANS

Section 10(a)(2) of the FPAS7 requires the Commission to consider the extent to
which a project is consistent with federal and state comprehensive plans for improving,
developing, or conserving a waterway or waterways affected by the project. Federal and
state agencies filed 67 comprehensive plans that address various resources in

67 16 U.S.C. § 803(2)(2)(A).
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Washington. Of these, we identified and reviewed 8 plans relevant to the project.68 No
conflicts were found.

COMPREHENSIVE DEVELOPMENT

In determining whether a proposed project will be best adapted to a
comprehensive plan for developing a waterway for beneficial public purposes, the
Commission considers a number of public interest factors, including the economic
benefits of project power.

Under the Commission's approach to evaluating the economics of hydropower
projects, as articulated in Mead Corporation,5? the Commission employs an analysis that
uses current costs to compare the costs of the project and likely alternative power, with
no forecasts concerning potential future inflation, escalation, or deflation beyond the
license issuance date. The basic purpose of the analysis is to provide general estimates of
the potential power benefits and costs of a project, and reasonable alternatives to project
power. The estimate helps to support an informed decision concerning what is in the
public interest with respect to a proposed license. In making its decision, the
Commission considers the project power benefits both with the applicant's proposed
mitigation and enhancement measures and with the Commission's modifications and
additions to the applicant's proposal.

68 They are: (1) Interagency Committee for Outdoor Recreation. 1985.
Washington's statewide comprehensive outdoor recreation plan, sixth edition. Olympia,
Washington; (2) Interagency Committee for Outdoor Recreation. 1995, State of
Washington Outdoor Recreation and Habitat: assessment and policy plan 1995-2001.
November 1995; (3) Interagency Committee for Outdoor Recreation. 1995. Voices of
Washington. November 1995; (4) National Marine Fisheries Service and Pacific Fishery
Management Council. 1978. Final environmental impact statement and fishery
management plan for commercial and recreational salmon fisheries off the coasts of
Washington, Oregon, and California commencing in 1978. March 1978. (5) Northwest
Power Planning Council. 2000. 2000 Columbia River Basin fish and wildlife program.
Council document 2000-19. Portland, Oregon. December 2000 ; (6) Pacific Fishery
Management Council. 1988. Eighth amendment to the fishery management plan for
commercial and recreational salmon fisheries off the coasts of Washington, Oregon, and
California commencing in 1978. January 1988; (7) Washington State Department of
Game. 1986, 1987 strategies for Washington's wildlife. Olympia, Washington.
December 1986; and (8) Washington State Department of Community Development.
Office of Archaeology and Historic Preservation. 1987. A resource protection planning
process identification of prehistoric archaeological resources in the lower Columbia study
unit. Olympia, Washington.

69 72 FERC 1 61,207 (1995).
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To determine whether the proposed project is currently economically beneficial,
we subtract the project's cost from the value of the project's power. When licensed in
accordance with the Agreement conditions adopted herein, the project would produce
about 1,686,000 MWh of energy annually at an annual cost of $50,673,000 or about 30.1
mills/lkWh, The staff determined the annual value of project power would be
$69,684,000 or 41.3 mills/kWh.?® This is 11.2 mills/kWl less than the likely alternative
cost of power of 41.3 mills/kWh. Staff estimates the project, with the Agreement
conditions, would have an annual net benefit of $19,011,000 or 11.2 mills/kWh. The
additional environmental measure recommended by staff (Information Management Plan)
in the FEIS and required by this license would increase annual cost by $2,000; the net
annual benefit would be $19,009,000 or 11.2 mills/kWh. This additional cost does not

significantly change the average annual cost or power benefits of the project as proposed
by Tacoma.

Based on review and evaluation of the project as proposéd by the
applicant/licensee, and with the additional required measures, we conclude that operating
and maintaining the project in the manner required by the license will protect and
enhance fish and wildlife resources, water quality, recreational, and cultural resources.
The electric power generated from renewable water power resources will be beneficial
because it will continue to offset the use of fossil-fueled, steam-electric generating plants,
thereby conserving nonrenewable resources and reducing atmospheric pollution. With
this project providing the infrastructure for a total generating capacity of 462 MW, using .
the Oak Ridge Competitive Electricity Dispatch model, it is estimated that approximately
263,000 metric tons of greenhouse gas emissions may be avoided annually, We find,
therefore, that the Cowlitz River Project, with the required measures, is best adapted to a
comprehensive plan for the use, conservation, and development of the waterway for
beneficial public purposes.

LICENSE TERM

Pursuant to Section 15(e) of the FPA,7! relicense terms shall not be less than 30
years nor more than 50 years from the date on which the license is issued. Our general
policy is to establish 30, 40, and 50-year terms for projects with, respectively, little,

70 To set the value of the alternative generating resources, the FEIS used BPA's

"New Resource Rate" for wholesale power. For the current year analysis, the base values
are 40.6 mills per kWh for energy and $0.87 per kW-year for capacity.
7 16 U.S.C.§ 808(e).
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moderate, or extensive redevelopment, new construction, new capacity, or additional
environmental measures.’2

In our policy statement on Use of Reserved Authority in Hydropower Licenses to
Ameloriate Cumulative Impacts,? we stated that, in issuing both new and original
licenses, the Commission will coordinate the expiration dates of licenses to the maximum
extent possible, to maximize future consideration of cumulative impacts at the same time
in contemporaneous proceedings at relicensing. The Commission's intention is to
consider cumulative impaces, to the extent practicable, at the time of licensing and
relicensing, and to eliminate the need to resort to the use of reserved authority. The
license for the Cowlitz Falls Project No. 2833, located immediately upstream of the
Cowlitz River Project, expires May 31, 2036. The effects of the two projects on fish
passage and the measures employed by Lewis County PUD, BPA, and Tacoma to restore
salmon in the basin are interrelated, and cumulatively affect fishery resources in the
basin.

In order to facilitate parallel timing for expiration of these licenses, a 35-year

license is appropriate.74 Accordingly, the new license term for the Cowlitz River Project
will be 35 years, effective April 12, 2002,

The Commission orders:

(A) This license is issued to the City of Tacoma (licensee) for a period of 35
years, effective April 12, 2002, to operate and maintain the Cowlitz River Project No.
2016. This license is subject to the terms and conditions of the Federal Power Act (FPA),
which is incorporated by reference as part of this license, and subject to the regulations
the Comumission issues under the provisions of the FPA.

(B) The project consists of:

72 See Consumers Power Company, 68 FERC ¥ 61,077 at pp. 61,383-84 (1994).

3 59 FR 66718, 1994,

74 While a 35-year license term would not cause the license expiration of the two
projects to coincide exactly, they are reasonably close to facilitate future coordinated
treatment of the Cowlitz Falls and Cowlitz River Projects. Furthermore, while the parties
to the Agreement did not agree to a specific term of the new license, they indicated they
would not object to a term between 35 and 40 years (see section 10.2.1 of the
Agreement),
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(1) All lands, to the extent of the licensee's interests in those lands, enclosed by the
project boundary shown by exhibit G included in the application for new license, filed on
December 27, 1999:

Exhibits G- FERC Drawing Showing
No. 2016-
1of18 1022 Project boundary
20f18 1023 Project boundary
Jof 18 1024 Project boundary
40f18 1025 Project boundary
50f18 1026 Project boundary
60f18 1027 Project boundary
70f18 1028 Project boundary
8 of 18 1029 Project boundary
90f18 1030 Project boundary
100f 18 1031 Project boundary
11 0f 18 1032 Project boundary
12 of 18 1033 Project boundary
13 of 18 1034 Project boundary
14 of 18 1035 Project boundary
150f 18 1036 Project boundary
16 of 18 1037 Project boundary
17 of 18 1038 Project boundary
18 of 18 1039 Project boundary

(2) Project works consisting of two developments: Mossyrock and Mayfield

developments; the Cowlitz Salmon Hatchery and Barrier Dam; and the Cowlitz Trout
Hatchery.

The Mossyrock development consists of the following facilities; (1) a 606-foot-
high (365 feet above the riverbed), 1,300-foot-long, double curvature concrete arch dam,
with two 300-foot-long gravity-type concrete wing walls; (2) a rockfill embankment on
the left abutment; (3) four spillway crest gates having a combined discharge capacity of
240,000 cubic feet per second (cfs) at the maximum operating pool elevation of 778.5
feet; (4) a 23.5-mile-long, 11,830-acre reservoir (Riffe Lake) at the maximum operating
pool elevation of 778.5 feet, that provides a usable storage capacity of about 1,394,000
acre-feet and gross storage capacity of 1,685,100 acre-feet at the maximum designed
surcharged pool elevation of 778.5 feet; (5) three steel penstocks varying in length from
248 to 285 feet; (6) a powerhouse located near the base of the dam on the right abutment
that contains two 150,000 kilowatt (kW) vertical Francis turbines with a rated output of
206,000 horsepower (hp) for an installed capacity of 300 MW (7) generator leads and
transformers carrying project power from the generating units to the 230 kilovolt (kV)
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bus in the Mossyrock switchyard which is part of the interconnected power system; and
(8) appurtenant facilities.

The Mayfield development consists of the following facilities: (1) a 250-foot-high
(200 feet above the riverbed), 850-foot-long, concrete arch and gravity dam, (2) with a
205-foot-long overflow spillway section that contains five radial gates having a combined
discharge capacity of 203,000 cfs at a pool elevation of 425 feet; (3) a 13-mile-long,
2,250-acre reservoir (Mayfield Lake) at the maximum operating pool elevation of 425
feet, that provides a gross storage capacity of 133,700 acre-feet and a usable storage of
21,378 acre-feet between the maximum and minimum (415 feet) operating levels; (4) an
intake tunnel contained within a separate structure located upstream of the dam on the
right abutment; a 37-foot-diameter, 854-foot-long power tunnel that passes through the
right abutment of the dam and terminating at a concrete forebay structure; (5) four steel
penstocks varying in length from 235 to 278 feet; (6) a powerhouse located downstream
of the dam on the right abutment that contains four 40,500-kW vertical Francis turbines
with a rated output of 55,000 hp for an installed capacity of 162 MW; (7) a non-
functioning upstream fish passage facility consisting of a 25-foot-high barrier dam that
directs fish into a collection channel in the lower level of the powerhouse; (8) a fish
ladder that directs fish into a 1,500-gallon hopper, in which fish were hauled to the top of
a tramway on a railed carriage and discharged into the reservoir through a pipe; (9) a
functioning downstream fish passage facility consisting of a series of vertical louvers
constructed in a V-formation within the intake; (10) a bypass channel that directs the fish
to a secondary separator, where they are guided through the dam to a holding/counting
facility and emptied into the river below the powerhouse through a pipe and chute; (11)
generator leads and transformers carrying project power from the generating units to the
230-kV bus in the Mayfield switchyard which is part of the interconnected power system;
and (12) appurtenant facilities.

The Cowlitz Salmon Hatchery includes a fish barrier dam, fish ladder, sorting
facilities, trap and haul facilities, and a hatchery complex. The fish barrier dam consists
of a 400-foot-long, 28-foot-high earthen embankment connecting to a 320-foot-long, 12~
foot-high, run-of-river reinforced concrete fish barrier spanning the Cowlitz River
(Barrier Dam). The hatchery complex consists of a fish ladder, a fish transport channel,
separation facilities, 36 holding and rearing ponds, 18 fry kettles, a surface water
pumping plant, well water supply, pollution abatement ponds, visitor facilities, vehicle
maintenance and garage buildings, residences, and recently constructed holding ponds for
fish transported downstream from the Cowlitz Falls Hydroelectric Project (operated by
Lewis County PUD, FERC No. 2833). There are right and left bank entrances to the fish
ladder and an under-spillway transport channel connecting the two ladder entrances;
neither the transport channel nor left bank entrance are in use because of design problems
with the attraction flow.
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The Cowlitz Trout Hatchery includes 30 raceways, three 5-acre and one 2.55-acre
rearing ponds, two pollution abatement ponds, three adult holding raceways, a surface

water pumping plant, well water supply, ozonation plant, and a hatchery building with
104 troughs.

The project works generally described above are more specifically shown and
described by the following exhibits that also form a part of the application for license:

Exhibit A: sections 1 through 5

Exhibit F:
Exhibit F- FERC Drawing Showing
No.2016 -

1 of 31 1001 Project vicinity map

2 of 31 1002 Mayfield general plan

3 of 31 1003 Mayfield arch and thrust blocks;
plan and sections

4 0f31 1004 Mayfield cross section through the

] spillway

50of31 1005 Mayfield gravity wall

6of 31 1006 Mayfield powerhouse at elevation
280.0

7 of 31 1007 Mayfield powerhouse at elevation
261.0

8 of 31 1008 Mayfield powerhouse longitudinal
section

9 of 31 1009 Mayfield forebay & powerhouse
section

10 of 31 1010 Mayfield powerhouse section
through unit 4

11 of 31 1011 Mayfield fish facilities downstream
migratory functional layout

12 of 31 1012 Mayfield fish facilities downstream
migratory counting and holding
facility
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13 0f 31 1013 Mayfield switchyard general
arrangement

14 of 31 1014 Mossyrock general arrangement

150f31 1015 Mossyrock general sections

16 of 31 1016 Mossyrock powerhouse plan at
elevation 475.0

17 of 31 1017 Mossyrock powerhouse plan at
elevation 455.0

18 0of 31 1018 Mossyrock powerhouse plan at
elevation 433.0

19 of 31 1019 Mossyrock powerhouse plan at
elevation 395.0

20 0f 31 1020 Mossyrock powerhouse longitudinal
section

21 0f31 1021 Mossyrock powerhouse transverse
section

22 0f 31 1022 Mossyrock powerhouse general
arrangement

23 0f 31 1023 Cowlitz transmission system one
line diagram

24 of 31 1024 Cowlitz salmon hatchery site plan,
sheet 1 of 2

25 of 31 1025 Cowlitz salmon hatchery site plan,
sheet 2 of 2

26 of 31 1026 Salmon hatchery barrier- plan

27 of 31 1027 Cowlitz salmon hatchery plan

28 of 31 1028 Cowlitz salmon hatchery sections

29 of 31 1029 Cowlitz trout hatchery site plan

300f31 1030 Cowlitz trout hatchery south well
facilities site plan and typical details

3] of 31 1031 Swofford Valley rearing pond

(3) All of the structures, fixtures, equipment or facilities used to operate or
maintain the project and located within the project boundary, all portable property that
may be employed in connection with the project and located within or outside the project
boundary, and all riparian or other rights that are necessary or appropriate in the
operation or maintenance of the project.

(C) Exhibits A, F, and G, as designated in ordering paragraph (B) above, are
approved and made part of the license.

(D) This license is subject to the Settlement Agreement conditions set forth in
Appendix A to this order.
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(E) This license is subject to the conditions submitted by the Forest Service under
Section 4(e) of the FPA, as those conditions are set forth in Appendix B to this order.

(F) This license is subject to the conditions submitted by the Washington
Department of Ecology under Section 401 of the Clean Water Act, as those conditions
are set forth in Appendix C to this order.

(G) This license is subject fo the conditions submitted by the U.S. Department of
the Interior on September 29, 2000, and by the U.S. Department of Commerce on August
15, 2000, under Section 18 of the FPA, as those conditions are set forth in Appendix D to
this order.

(H) This license is subject to the articles set forth in Form L-~5 (October 1975),
entitled "Terms and Conditions of License for Constructed Major Project Affecting
Navigable Waters and Lands of the United States," 54 FPC 1792, 1799 (October 1975),
and the following additional articles:

Article 201. The licensee shall pay the United States the following annual charges
as determined by the Commission, effective the first day of the month in which this
license is issued for the purposes of:

(A) Reimbursing the United States for the cost of administration of Part I of the
Act. This annual charge will be a reasonable amount as determined in accordance with
the Commission's regulations in effect from time to time. The authorized existing
installed capacity for that purpose is 462 megawatts.

(B) Recompensing the United States for the use, occupancy and enjoyment of
63.87 acres of its lands, other than for transmission line right-of-way.

Article 202. Within forty-five days of the effective date of the license, the licensee
shall file three sets of aperture cards of the approved Exhibit F and G drawings. The
drawings must be reproduced on silver or gelatin 35 mm microfilm. All microfilm must
be mounted on type D (3-1/4" x 7-3/8") aperture cards.

Prior to microfilming, the FERC Drawing Number (2016-1001 through
2016-1037) shall be shown in the margin below the title block on the approved drawing.
After mounting, the FERC Drawing Number must be typed on the upper right corner of
each aperture card. Additionally, the Project Number, FERC Exhibit (e.g., F.1, G.1, etc.),
Drawing Title, and date of this license must be typed on the upper left corner of each
aperture card.
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Two sets of aperture cards must be filed with the Secretary of the Commission,
ATTN: OEP/Division of Hydropower Administration and Compliance. A third set of
aperture cards shall be filed with the Commission's Portland Regional Office.

Article 203. If the licensee's project was directly benefitted by the construction
work of another licensee, a permittee, or the United States on a storage reservoir or other
headwater improvement during the term of the original license (including extensions of
that term by annual licenses), and if those headwater benefits were not previously
assessed and reimbursed to the owner of the headwater improvement, the licensee shall
reimburse the owner of the headwater improvement for those benefits, at such time as
they are assessed, in the same manner as for benefits received during the term of this new
license.

Article 301. Within ninety days of completion of construction of the fish passage
and recreation facilities directed by any article of this license, the licensee shall file for
Commission approval revised Exhibits A, F, and G, as appropriate, to show those project
facilities as built.

Article 302. The licensee shall, at least 60 days prior to the commencement of
construction activities under Settlement Agreement articles 1, 2 and 3, submit to the
Division of Dam Safety and Inspections, Portland Regional Engineer, three copies of the
final contract plans and specifications and a Quality Control Inspection Program (QCIP).
The Commission may require changes in the plans and specifications and QCIP to ensure
construction is conducted in a safe and environmentally sound manner. Construction
may not commence until the Portland Regional Engineer authorizes the start of
construction. The licensee shall file, no later than three months following completion of
construction, revised exhibits and project description showing the fish passage facilities.

Article 303. The Licensee shall reserve in Mossyrock Reservoir between
elevation 778.5 feet and 645.5 feet adequate space to regulate Cowlitz River floods equal
to or less than the magnitude of the December 1933 flood to 70,000 cfs or less at Castle
Rock, Washington. However, it is recognized that a flow of 70,000 cfs is considered to
be bankfull conditions at Castle Rock. Unregulated tributary flows downstream from
Mossyrock can exceed 70,000 cfs at Castle Rock, and even termination of discharge from
Mossyrock will not guarantee that flows at Castle Rock will be 70,000 cfs or less.
Maximum scheduled pool levels and flood regulation procedures for Mossyrock
Reservoir are prescribed in the following paragraphs:

a) Beginning on October 1, Mossyrock Reservoir shall be gradually lowered from
elevation 778.5 feet to reach 745.5 feet on or before December 1. At no time during that
two-month period shall the pool be higher than the elevation represented by uniform
evacuation of the reservoir, except temporarily when regulating a flood. Between
December 1 and January 31, the reservoir shall be maintained at elevation 745.5 feet or
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below, except when storage space is used to regulate floods, Between February 1 and
June 1, the reservoir may be filled gradually to elevation 778.5 feet.

b) The procedure for flood operations will be, to the fullest extent feasible, to
regulate the flow at Castle Rock so as not to exceed 70,000 cfs. Except as further set
forth herein, discharges from Mossyrock: shall not exceed equivalent maximum sustained
turbine capacity, and discharges should be adjusted in conjunction with the Mayfield
development in an effort not to exceed a flow of 70,000 cfs at Castle Rock. Equivalent
maximum sustained turbine capacity at Mossyrock is understood to be the outflow from
two turbines each operating at a unit load of 160 MW (320 MW combined load from both
turbines). If less than two turbines are operational then additional discharges must be
provided by the regulating outlets or spill to provide the equivalent maximum sustained
discharge.

¢) For post-flood evacuation, stored waters in Mossyrock Reservoir above
elevation 770 feet shall be evacuated as fast as downstream channe] conditions will
permit, preferably not to exceed 50,000 cfs at Castle Rock, or at a lesser rate if the
evacuation can be accomplished in less than three days. However, should a 50,000 cfs
flow at Castle Rock jeopardize the evacuation of the storage space above elevation 770
feet, the regulated flow at Castle Rock may be increased to 70,000 cfs, the scheduled
maximum. Stored flood waters at Mossyrock that have to be evacuated below elevation
770 feet shall be made at the equivalent maximum sustained turbine capacity at
Mossyrock. In the case of approaching storms or other flood situations, it may be
necessary to release more than the equivalent maximum sustained turbine capacity to
reach the required flood control pool. The Corp of Engineers will then have the authority
to request a higher discharge.

Adjustments in the operation specified by the criteria in this article may be made
subject to prior approval of the authorized representatives of the Licensee and the Corps
of Engineers, Department of the Army. The Licensee shall notify the Commission of any
such adjustments.

The Licensee shall also provide data to the Corps of Engineers for the regulation
of the Mossyrock and Mayfield developments. The Licensee shall consult with the Corps
of Engineers for their data needs to assist in project flood control.

Article 401.
(a)  Requirement to File Plans for Commission Approval:
Settlement Agreement Articles 1, 2 and 3 (Appendix A) require the licensee to

prepare plans regarding fish passage in consultation with the Fisheries Technical
Committee or, if the Agreement has become void, the U.S. Fish and Wildlife Service,
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National Marine Fisheries Service, Washington Department of Fish and Wildlife, and
Washington Department of Ecology (FTC or agencies). Each such plan shall also be
submitted to the Commission for approval. These plans are listed below in the

approximate sequence we anticipate they would be filed.

Settlement Facility or Activity Due Date from License
Article No. Issuance or Otherwise
Specified
Article 1 Plan for downstream fish passage and 6 months
collection facilities and measures at
Riffe Lake or Cowlitz Falls (if Lewis
County Public Utility District concurs).
Article 2 Study plan or study results evaluating 6 months
turbine mortality and the effectiveness
of existing louver system at Mayfield
Dam.
Article 3 Plan for studies to evaluate whether 6 months
criteria for implementing effective
upstream volitional passage facilities
have been met.
Article 1 If necessary, a plan for further 18 months from
improvements to downstream passage | completion of new or
facilities or measures at Riffe Lake or | modified facilities.
Cowlitz Falls (if Lewis County Public
Utility District concurs) most likely to
reach 95% FPS, based on effectiveness
studies, and continued monitoring and
evaluation of those facilities.
Article 2 Plan for improvements to downstream | 3 years
fish passage at Mayfield Dam.
Article 2 1£ 95% FPS has not been achieved at 18 months from
Mayfield Dam, plans to firrther improve | completion of downstream
the effectiveness of the facilities or passage improvements,
measures, or to substitute other with additional plans at 18-
measures. month intervals if
recommended by FTC.
| Article 3 Design and schedule for constructing In the first annual report

volitional upstream passage facilities. filed within the first 12
years that indicates that,
within the next 3 years or
less, volitional passage
criteria will be met for (1)
any species originating in
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the Tilton basin and (2)
either spring chinook or
late winter steethead
originating above
Mossyrock Dam.

By the end of year 12, if
volitional passage criteria
have been or will be met
for any salmonid species in
the Tilton River by year

15.
Article 3 Plan to abandon volitional upstream By year 14, if determined
fish passage and expend the $15 million | by the FT'C or agencies and

in the fish passage escrow account. affected tribes that

: expenditure of escrow
funds on additional
measures in lieu of
volitional passage is -
necessary and appropriate
to achieve natural stock

restoration. 3

For each plan, the licensee shall submit to the Commission documentation of its
consultation, copies of comments and recommendations made in connection with the
plan, and a description of how the plan accommodates the comments and
recommendations. If the licensee does not adopt a recommendation, the filing shall
include the licensee's reasons, based on project-specific information. The Commission
reserves the right to make changes to any plan submitted. Upon Commission approval,
the plan becomes a requirement of the license, and the licensee shall implement the plan
or changes in the project operations or facilities, including any changes required by the
Commission.

(b) Requirement to File Amendment Applications:

Certain license conditions contemplate unspecified long-term changes to project
operations or facilities for the purpose of mitigating environmental impacts. These
changes may not be implemented without prior Commission authorization granted after
the filing of an application to amend the license. The conditions are listed below.

Settlement Modification
Article No.

Article 15 and | Modification of instream flows or pulsing flows for channel
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[16 | maintenance, if monitoring shows flows to be inadequate.

Article 402. The Licensee shall file an annual monitoring report by December 31
of each year following license issnance that contains the provisional USGS or equivalent
daily flow records for USGS gage 14238000 and a written explanation of any instream
flow deficiencies from those required by Agreement Articles 13 and 14 (Appendix A)
that have occmrred within the year. The report should show the actual flow versus the
required flow and an explanation for any deviation. If any violation of the agreement is
noted, the report should discuss this in detail. The frequency and detail of the flow record
reports may be modified with Commission approval and in accordance with any
recommended modifications resulting from the fish monitoring plan required by
Agreement Article 15 or the instream flow implementation report required by Agreement
Atticle 16, or as otherwise provided for in Agreement Articles 13 and 14.

Article 403. The Licensee shall implement the "Programmatic Agreement Among
the Federal Energy Regulatory Commission, the Advisory Council on Historic
Preservation, and the Washington Office of Archaeology and Historic Preservation, for
Historic Properties that May be Affected by a License Issuing to Tacoma Power for the
Continued Operation of the Cowlitz River Hydroelectric Power Project in Lewis County,
Washington (FERC No. 2016)," executed on October 22, 2001, including, but not
limited, to the Cultural Resources Management Plan for the project. In the event that the
Programmatic Agreement is terminated, the Licensee shall continue to implement the
provisions of its approved Cultural Resources Management Plan, The Commission
reserves the authority to require changes to the Cultural Resources Management Plan at
any time during the term of the license. If the Programmatic Agreement is terminated,
the Licensee shall obtain approvals from or notify the Commission or State Historic
Preservation Officer where the Cultural Resources Management Plan calls upon the
Licensee to do so.

Article 404. Within one year of license issuance the Licensee shall file for
Commission approval a monitoring plan that describes the methods and intervals at
which an archaeologist will examine archaeological sites and areas that could be affected
by erosion, motorized vehicle traffic, and vandalism as specified in Section 7.7 of the
Cultura] Resources Management Plan approved by Article 403 above. The Licensee
shall consult with Washington Office of Archaeology and Historic Preservation, the
Cowlitz Tribe and the Yakama Nation in tlte preparation of the plan. The Licensee will
allow the agencies and Tribes 30 days to comment on the plan before filing it with the
Commission for approval. The Licensee shall include in the filing to the Commission
documentation of its consultation, copies of comments and recommendations made in
connection with the plan, and a description of how the plan accommodates the comments
and recommendations. If the licensee does not adopt a recommendation, the filing shall
include the licensee's reasons, based on project-specific information. The Commission
reserves the right to make changes to any plan submitted. Upon Commission approval,
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the plan becomes a requirement of the license, and the licensee shall implement the plan
or changes in the project operations or facilities, including any changes required by the
Commission.

Article 405, Within six months of licensee issuance, the Licensee shall file for
Commission approval, a Public Information Management Plan that describes how the
Licensee will share and disseminate information and solicit public comment on
implementing the provisions of the Settlement Agreement. Information to be provided
shall include any recommendations and reports produced by the Fisheries Technical
Committee and Habitat Advisory Group. The Licensee shall consult with parties to the
Agreement and the FTC in the preparation of the plan. The Licensee shall allow the
parties 30 days to comment on the plan before filing it with the Commission for approval.
The Licensee shall include in the filing to the Commission documentation of its
consultation, copies of comments and recommendations made in connection with the
plan, and a description of how the plan accommodates the comments and
recommendations. If the licensee does not adopt a recommendation, the filing shall
include the licensee's reasons, based on project-specific information, The Commission
reserves the right to make changes to any plan submitted. Upon Commission approval,
the plan becomes a requirement of the license, and the licensee shall implement the plan,
including any changes required by the Commission.

Article 406. Authority is reserved to the Commission to require the licensee to
construct, operate, and maintain, or to provide for construction, operation, and
maintenance of, such fish passage facilities as may be prescribed by the Secretaries of the
Interior or Commerce under Section 18 of the Federal Power Act.

Article 407. (a) Inaccordance with the provisions of this article, the licensee
shall have the authority to grant permission for certain types of use and occupancy of
project lands and waters and to convey certain interests in project lands and waters for
certain types of use and occupancy, without prior Commission approval. The licensee
may exercise the authority only if the proposed use and occupancy is consistent with the
purposes of protecting and enhancing the scenic, recreational, and other environmental
values of the project. For those purposes, the licensee shall also have continuing
responsibility to supervise and control the use and occupancies for which it grants
permission, and to monitor the use of, and ensure compliance with the covenants of the
instrument of conveyance for, any interests that it has conveyed under this article. Ifa
permitted use and occupancy violates any condition of this article or any other condition
imposed by the licensee for protection and enhancement of the project's scenic,
recreational, or other environmental values, or if a covenant of a conveyance made under
the authority of this article is violated, the licensee shall take any lawful action necessary
to correct the violation, For a permitted use or occupancy, that action includes, if
necessary, canceling the permission to use and occupy the project lands and waters and
requiring the removal of any non-complying structures and facilities.
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(b) The types of use and occupancy of project lands and waters for which the
licensee may grant permission without prior Commission approval are: (1) landscape
plantings; (2) non-commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 water craft at a time and where said
facility is intended to serve single-family type dwellings; (3) embankments, bulkheads,
retaining walls, or similar structures for erosion control to protect the existing shoreline;
and (4) food plots and other wildlife enhancement. To the extent feasible and desirable to
protect and enhance the project's scenic, recreational, and other environmental values, the
licensee shall require multiple use and occupancy of facilities for access to project lands
or waters. The licensee shall also ensure, to the satisfaction of the Commission's
authorized representative, that the use and occupancies for which it grants permission are
maintained in good repair and comply with applicable state and local health and safety
requirements. Before granting permission for construction of bulkheads or retaining
walls, the licensee shall: (1) inspect the site of the proposed construction, (2} consider
whether the planting of vegetation or the use of riprap would be adequate to control
erosion at the site, and (3) determine that the proposed construction is needed and would
not change the basic contour of the reservoir shoreline. To implement this paragraph (b),
the licensee may, among other things, establish a program for issuing permits for the
specified types of use and occupancy of project lands and waters, which may be subject
to the payment of a reasonable fee to cover the licensee's costs of administering the
permit program. The Commission reserves the right to require the licensee to file a
description of its standards, guidelines, and procedures for implementing this paragraph
(b) and to require modification of those standards, guidelines, or procedures.

(c) The licensee may convey easements or rights-of-way across, or leases of,
project lands for: (1) replacement, expansion, realignment, or maintenance of bridges or
roads where all necessary state and federal approvals have been obtained; (2) storm
drains and water mains; (3) sewers that do not discharge into project waters; (4) minor
access roads; (5) telephone, gas, and electric utility distribution lines; (6) non-project
overhead electric transmission lines that do not require erection of support structures
within the project boundary; (7) submarine, overhead, or underground major telephone
distribution cables or major electric distribution lines (69-kV or less); and (8) water
intake or pumping facilities that do not extract more than one million gallons per day
from a project reservoir. No later than January 31 of each year, the licensee shall file
three copies of a report briefly describing for each conveyance made under this paragraph
©) during the prior calendar year, the type of interest conveyed, the location of the lands
subject to the conveyance, and the nature of the use for which the interest was conveyed.

(d) The licensee may convey fee title to, easements or rights-of-way across, or
leases of project lands for: (1) construction of new bridges or roads for which all
necessary state and federal approvals have been obtained; (2) sewer or effluent lines that
discharge into project waters, for which all necessary federal and state water quality
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certification or permits have been obtained; (3) other pipelines that cross project lands or
waters but do not discharge into project waters; (4) non-project overhead electric
transmission lines that require erection of support structures within the project boundary,
for which all necessary federal and state approvals have been obtained; (5) private or
public marinas that can accommodate no more than 10 water craft at a time and are
located at least one-half mile (measured over project waters) from any other private or
public marina; (6) recreational development consistent with an approved Exhibit R or
approved report on recreational resources of an Exhibit E; and (7) other uses, if: (I) the
amount of land conveyed for a particular use is five acres or less; (ii) all of the land
conveyed is located at least 75 feet, measured horizontally, from project waters at normal
surface elevation; and (iii) no more than 50 total acres of project lands for each project
development are conveyed under this clause (d)(7) in any calendar year. At least 60 days
before conveying any interest in project lands under this paragraph (d), the licensee must
submit a letter to the Director, Office of Energy Projects, stating its intent to convey the
interest and briefly describing the type of interest and location of the lands to be
conveyed (a marked exhibit G map may be used), the nature of the proposed use, the
identity of any federal or state agency official consulted, and any federal or state
approvals required for the proposed use. Unless the Director, within 45 days from the
filing date, requires the licensee to file an application for prior approval, the licensee may
convey the intended interest at the end of that period.

(e) The following additional conditions apply to any intended conveyance under
paragraph (c) or (d) of this article:

(1) Before conveying the interest, the licensee shall consult with federal and state
fish and wildlife or recreation agencies, as appropriate, and the State Historic
Preservation Officer.

(2) Before conveying the interest, the licensee shall determine that the proposed
use of the lands to be conveyed is not inconsistent with any approved exhibit R or
approved report on recreational resources of an exhibit E; or, if the project does not have
an approved exhibit R or approved report on recreational resources, that the lands to be
conveyed do not have recreational value.

(3) The instrument of conveyance must inctude the following covenants running
with the land: (I) the use of the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with overall project recreational use; (ii) the
grantee shall take all reasonable precautions to insure that the construction, operation, and
maintenance of structures or facilities on the conveyed lands will occur in a manner that
will protect the scenic, recreational, and environmental values of the project; and (iii) the
grantee shall not unduly restrict public access to project waters.
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(4) The Commission reserves the right to'require the licensee to take reasonable
remedial action to correct any violation of the terms and conditions of this article, for the
protection and enhancement of the project's scenic, recreational, and other environmental
values.

(f) The conveyance of an interest in project lands under this article does not in
itself change the project boundaries. The project boundaries may be changed to exclude
land conveyed under this article only upon approval of revised exhibit G or K drawings
(project boundary maps) reflecting exclusion of that land. Lands conveyed under this
article will be excluded from the project only upon a determination that the lands are not
necessary for project purposes, such as operation and maintenance, flowage, recreation,
public access, protection of environmental resources, and shoreline control, including
shoreline aesthetic values. Absent extraordinary circumstances, proposals to exclude
lands conveyed under this article from the project shall be consolidated for consideration
when revised exhibit G or K drawings would be filed for approval for other purposes.

(g) The authority granted to the licensee under this article shall not apply to any
part of the public lands and reservations of the United States included within the project
boundary.

Article 501. (1) The licensee, within 4 months of the effective date of this license,
shall file a Hydropower Compliance Management Program (HCMP) for Commission
approval. The HCMP shall include the following elements for each license requirement.

a. The identification of, and a schedule for, each action necessary to complete the
license requirements;

b. A schedule for the start and completion of the consultation process with each
resource agency required to be consulted for each action necessary to complete the
license requirements; and

¢. The identification of specific individuals in each agency that need to be
consulted on each action necessary to complete the license requirements.

(2) The licensee shall file an annual report with the Commission on or before each
anniversary of the issuance date of this license, that demonstrates the progress made
toward completion of each license requirement under the schedules presented in the
HCMP.

Eight copies of all submissions under this article must be filed with the Secretary
of the Commission. One copy of each submission must also be filed with any agency
consulted under element (1)b above.
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(I) The licensee shall serve copies of any Commission filing required by this

order on any entity specified in this order to be consulted on matters related to that filing.

Proof of service on these entities must accompany the filing with the Commission.

() This order is final unless a request for rehearing is filed within 30 days from
the date of its issuance, as provided in Section 313(a) of the Federal Power Act. The
filing of a request for rehearing does not operate as a stay of the effective date of this

license or of any other date specified in this order, except as specifically ordered by the
Commission. The licensee's failure to file a request for rehearing shall constitute
acceptance of this license.

By the Commission.

(SEAL)

Magalie R. Salas,
Secretary.
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APPENDIX A
SETTLEMENT AGREEMENT LICENSE ARTICLES

Article 1. Downstream Fish Passage: Riffe Lake and Cowlitz Falls Collection and
Passage.

a) Within six (6) months of license issuance, Licensee shall develop and submit a plan
for downstream fish passage and collection at Riffe Lake and Cowlitz Falls. The
Licensee shall prepare the plan in collaboration with, and subject to approval by, the
National Marine Fisheries Service and the U.S. Fish and Wildlife Service. The plan shall
include: 1) a report on the results of negotiations among the Licensee, Lewis County
Public Utility District (licensee for the Cowlitz Falls Project, FERC No. 2833) and the
Bonneville Power Administration regarding shared funding of cooperative efforts to
improve downstream passage and collection effectiveness at or near Cowlitz Falls; 2)
proposed facilities and measures most likely to achieve the goal of 95% Fish Passage
Survival (“FPS”), as defined in the August 2000 Settlement Agreement, to be funded by
the Licensee to contribute to effective downstream passage and collection at or near
Cowlitz Falls and/or to be constructed by the Licensee downstream of Cowlitz Falls Dam
at Riffe Lake; 3) plans to support the on-going operation and maintenance of facilities
and measures for downstream passage and collection at or near Cowlitz Falls and/or at
Riffe Lake each year for the term of the license; 4) plans for monitoring and evaluation of
effectiveness, including determination of the combined FPS of the existing, proposed
new and/or improved facilities at or near Cowlitz Falls and/or Riffe Lake; and 5) a
construction and implementation timeline not to exceed 12 months from plan approval by
the Commission, unless the Licensee can establish good cause for additional time. The
draft plan shall be provided for 30-day review and comment to the Fisheries Technical
Committee provided for in the August 2000 Settlement Agreement, or if the Settlement
Agreement has become void, to the U.S. Fish and Wildlife Service, National Marine
Fisheries Service, Washington Department of Fish and Wildlife and Washington
Department of Ecology (referred to as “the FTC or agencies”). The Licensee shall
include with the plan documentation of consultation and copies of comments and
recommendations on the plan, and specific descriptions of how the FTC’s or agencies’
comments are accommodated by the plan. The Licensee shall submit the final plan to the
National Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior
to filing with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall implement the plan either on its own or pursuant to an
agreement reached among the Licensee, Bonneville Power Administration and Lewis
County Public Utility District to fund cooperative efforts for passage improvements at or
near Cowlitz Falls.

b) Within eighteen (18) months of completion of the new and/or modified Riffe
Lake/Cowlitz Falls downstream fish passage/collection facilities required above, the
Licensee shall file a report on the effectiveness of the Riffe Lake/Cowlitz Falls
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downstream fish passage/collection facilities and measures, including an evaluation of
the FPS achieved by the facilities and measures. If the FPS achieved has not reached
95%, the report shall include a plan and schedule providing for any further improvements
to downstream passage facilities or measures as are determined by the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service to be most likely successful
in reaching 95% FPS. The Licensee shall prepare and file the plan for further
improvements in accordance with the consultation, review and approval procedures set
forth above, and upon approval by the NMFES and USFWS and filing with the
Commission, shall implement, or support implementation of, the improvements provided
for in the plan. The plan and schedule shall provide for continued monitoring and
evaluation of fish passage effectiveness. The monitoring and evaluation results shall be
provided to the FTC or the agencies in a timely manner.

¢) The Licensee shall implement, or support implementation of, additional downstream
passage facility improvements and file additional repoits at 18 month intervals in
accordance with the preceding paragraph until the Licensee has employed the best
available technology and achieved at least 75% FPS for all species.

Article 2. Downstream Fish Passage: Mayfield.

a) Within six (6) months of license issuance, the Licensee shall develop and file with the
Commission, a study plan or study results evaluating turbine mortality and the
effectiveness of the existing louver system at Mayfield Dam. The studies shall be
designed and results reviewed in consultation with the Fisheries Technical Committee
provided for in the Angust 2000 Settlement Agreement, or if the Settlement Agreement
has become void, with the U.S, Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies”). The Licensee shall include with the
study plan and results documentation of consultation and copies of comments and
recommendations on the plan and descriptions of how the FTC’s or agencies’ comments
are accommodated by the plan. The Licensee shall submit the final plan to the National
Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior to filing
with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall conduct the studies,

b) Within three (3) years of license issuance, the Licensee shall develop and file with the
Commission, a plan for improvements to downstream fish passage at Mayfield Dam.
The plan shall be developed in consultation with the FTC or agencies and shall be based
upon, but not limited to, the 90% Fish Passage Report (filed as supplemental information
by the Licensee in February 2000). It shall include: 1) the results of studies of turbine
mortality and effectiveness of the existing louvers; 2) plans for debris handling
modifications; 3) plans for changes to the bypass system; 4) a comparison of the
proposed improvements with those identified in the 90% Fish Passage Report along with
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a justification for any proposed improvements not included in the 90% Fish Passage
Report; 5) a statement of how the proposed improvements will achieve increased Fish
Guidance Efficiency (“FGE”), as defined in the August 2000 Settlement Agreement, and
survival at Mayfield Dam to a level of downstream fish passage survival rate, also as
defined in the August 2000 Settlement Agreement, of greater than or equal to 95% for
anadromous stocks; 6) a construction and implementation schedule not to exceed one
year from the date of plan approval, unless there is good cause for extending the period
beyond one year; and 7) plans to evaluate the effectiveness of downstream fish passage,
including FGE and the downstream passage survival rate at Mayfield Dam, upon
completion of the proposed improvements. The Licensee shall include with the plan
documentation of consultation and copies of comments and recommendations on the
plan, and specific descriptions of how the FTC’s or agencies’ comments are
accommodated by the plan. The Licensee shall submit the fina! plan to the National
Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior to filing
with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall implement the plan.

¢) Within eighteen months of the completion of construction of the improvements to
downstream fish passage at Mayfield Dam as provided in the approved schedule, the
Licensee shall file a report on the effectiveness of the modifications, including a
calculation of the downstream fish passage survival rate and FGE achieved by the
facility. If the downstream fish passage survival rate at Mayfield Dam has not achieved
95%, the report shall also include plans to further improve the effectiveness of the
facilities and measures or to substitute other measures as described in paragraph (d)
below, and to continue monitoring their effectiveness, including continued monitoring of
FGE and the downstream fish passage survival rate. The Licensee shall prepare and file
the plan for further improvements in accordance with the consultation, review and
approval procedures set forth above. Upon approval by NMFS and USFWS and filing
with the Commission, the Licensee shall implement the further improvements provided
for in the plan.

d) Tacoma shall implement additional downstream passage facility modifications or
measures and file additional reports at 18 month intervals in accordance with the
preceding paragraph until either: 1) a 95% downstream fish passage survival rate is
achieved; or 2) the National Marine Fisheries Service and U.S. Fish and Wildlife Service,
in consultation with the FTC or agencies, determine that passage effectiveness and
survival are high enough to support self-sustaining populations of anadromous fish
stocks; that protection of anadromous fish migrating downstream at Mayfield Dam has
been maximized by all reasonable measures and that adjustments to hatchery production
(using then-existing facilities) and/or habitat measures will be required in lieu of further
attempts to improve downstream passage at Mayfield Dam. IfNMFS and USFWS elect
to pursue other measures in lieu of further downstream passage improvements, the
‘Licensee, in consultation with the FTC or agencies, shall prepare a draft plan for other
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actions designed to mitigate for continued juvenile mortality at Mayfield Dam. The draft
plan shall be submitted to the FTC or agencies for 30-day review and comment. The
Licensee shall include with the plan documentation of consultation and copies of
comments and recommendations on the plan, and specific descriptions of how the FTC’s
or agencies’ comments are accommodated by the plan. The Commission reserves the
right to require changes to the plan, Upon Commission approval, the Licensee shall
implement the plan.

e) Tacoma shall monitor proper operation of passage facilities and evaluate effects of
changed conditions on FGE and downstream fish passage survival, with a summary of
results to be submitted annually to the FTC or agencies. Tacoma shall immediately
report to the FTC or agencies any results indicating a significant reduction in passage
effectiveness or survival, and consult with the FTC or agencies on any further
improvements that may be required to maintain consistently high levels of passage
effectiveness and survival in accordance with the above performance standards.

Article 3. Upstream Fish Passage: Barrier, Mayfield and Mossyrock.

a) The Licensee, in consultation with the National Marine Fisheries Service and U.S.
Fish and Wildlife Service shall provide and maintain effective upstream fish passage at
the Barrier Dam, Mayfield Dam and Mossyrock Dam through trap and haul facilities
immediately upon license issuance, and continuing until volitional upstream passage
systems have been implemented in accordance with this article.

b) Within six months of license issuance, or as soon as practicable thereafter depending
on the availability of marked fish, and updated on an annual basis thereafter, the Licensee
shall file with the Commission a report on adult anadromous fish traveling through the
Cowlitz River Project, prepared in collaboration with the Fisheries Technical Committee
provided for in the August 2000 Settlement Agreement, or if the Settlement Agreement
has become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies™). The report shall include; 1) the most
recent version of Tables 3, 4, and 5 from the report entitled Contribution Rate
Benchmarks for Future Runs of Spring Chinook, Fall Chinook, and Coho Produced at
the Cowlitz Salmon Hatchery that provide estimated age 3 recruits and survival
equivalency that enables comparison of future broods to the benchmark run year and
survival rate for each of these species, dated June 28, 2000 and filed with the
Commission concurrently with the August 2000 Cowlitz River Hydroelectric Project
Settlement Agreement; 2) tables estimating the annual number of adult recruits
originating from the Cowlitz River basin upstream of the Toutle River, and including
steelhead, cutthroat trout, and all other indigenous stocks that are produced at the
hatcheries, along with an index of each stock to its benchmark values, or if not otherwise
agreed, a default index of “1”; 3) a plan and schedule for studies, to be conducted at
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regular intervals, to evaluate whether the following criteria for implementing effective
upstrean passage through volitional facilities have been met: A) adult fish in Mayfield
Lake are ablé to choose their tributary of origin and survive Mayfield Lake transit at rates
determined by NMFS and USFWS, in consultation with the FTC or agencies, to be
sufficient to achieve effective upstream passage through volitional facilities; and B) as
determined based on the above-described tables with respect to: (I) the number of pre-
spawners arriving at the Barrier Dam, in at least 3 of 5 consecutive brood years
measured, and based on the 5-year rolling average, exceeds an abundance level which
indicates natural recruitment above Mayfield Dam has achieved self-sustaining levels, as
determined by the National Marine Fisheries Service in consultation with the FTC or
agencies; (ii) the productivity level in 3 of 5 years and the 5-year rolling average, as
measured at the Barrier Dam or other Cowlitz River fish counting facilities by the
recruit/pre-spawner tatio, exceeds 1.0; and (iii) the disease management plan required by
Article 8 has been implemented.

¢) For any annual report filed within 12 years of license issuance in which the results of
the studies indicate that, within the next three years or less, the above criteria for
volitional upstream passage will be met with respect to any salmonid species originating
in the Tilton basin and with respect to either spring chinook salmon or late winter
steelhead originating above Mossyrock Dam, the Licensee shall also include proposed
preliminary designs and schedules for the construction of upstream passage systems for
the Project. In the case of Barrier Dam, the proposed modifications shall provide for
breaching the Barrier Dam. In lieu of breaching, a fish ladder may be constructed only if
NMFS and USFWS determine, in consuitation with the FTC or agencies, that a ladder is
more appropriate than breaching for effective upstream passage. The proposed
modifications for the Barrier Dam shall also include steps to disable the electrical field in
the event of fish ladder construction or breaching the dam. In the case of Mayfield Dam,
the upstream passage system proposed shall be a ladder with sorting facilities, unless
prior to filing the report the NMFS and USFWS determine that a tram is more
appropriate than a ladder for effective upstream passage, in which case the system
proposed shall be a tram with sorting facilities. In the case of Mossyrock Dam, the
passage system proposed shall be an adult trap and haul facility to facilitate adult transit
above Cowlitz Falls Dam to be built before or concurrently with the upstream passage
system at Mayfield Dam, unless prior to filing the report the USFWS and NMFS
determine that a comparably-priced tram is more appropriate than a trap and haul facility
based on studies that show fish are able to migrate through Riffe Lake, and it has also
been determined that an adult upstream passage facility will be developed at Cowlitz
Falls Dam. A draft report shall be provided to the FTC or agencies for review and
comment. The Licensee shall include with the report documentation of consultation and
copies of comments and recommendations on the report, and specific descriptions of how
the FTC’s and agencies” comments are accommodated by the report. The Licensee shall
submit the final report to the NMFS and USFWS for approval prior to filing with the
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Commission. Upon approval by NMFS and USFWS and filing with the Commission, the
Licensee shall implement the proposals in the report.

d) Upon meeting the criteria above for the construction of volitional upstream passage
systems, the Licensee shall proceed expeditiously to complete the final design, permitting
and construction of upstream passage systems. The final design shall be subject to the
same review and approval process described in paragraph c) above. Once the report
containing the final design and implementation schedule for the construction of upstream
fish passage systems is approved by NMFS and USFWS and filed with the Commission,
volitional upstream passage facilities shall be completed and made operational within one
(1) year of meeting the criteria or approval of the final design, whichever is later, unless
there is good cause for extending the period beyond one year.

¢) Within five years of license issuance, the Licensee shall establish an interest-bearing
escrow account in the amount of $15 million to contribute to the total cost of constructing
volitional upstream fish passage facilities. To minimize administrative cost and allow
conservative growth, said escrow account may be held by the Licensee as a separate
account (with Licensee being obligated to treat said account substantially similar to an
escrow account), and said account may be invested, consistent with investment
limitations on public agencies within the State of Washington.

f) If at any time the Licensee files a report indicating that the above criteria are not likely
to be met within 15 years following license issuance with respect to listed chinook
salmon or steelhead originating above Mayfield Dam, the Licensee shall consult with the
FTC or agencies, using the best available data at the time, regarding factors that may be
contributing to the failure to meet such criteria, and the likelihood or not that such criteria
will be met for the listed stocks in the foreseeable future.

g) If preliminary or final upstream volitional fish passage design plans and
implementation schedules have not been approved and filed with the Commission at the
end of year 12, the Licensee must prepare and submit preliminary design plans and
schedules in accordance with paragraphs c) and d) if the volitional upstream passage
criteria set forth in paragraphs b) and c) have been met or are likely to be met for any
salmonid species in the Tilton by year 15. The Licensee shall proceed expeditiously with
final design and construction of volitional upstream passage facilities, unless otherwise
directed under paragraph h) below.

h) If within 14 years of license issuance the criteria for volitional upstream passage
facilities, described in b), ¢) and g) above, have not been met and it is determined by the
FTC or agencies, and affected Tribes, with the concuirence of NMFS and USFWS, that
measures in addition to those provided for in the August 2000 Settlement Agreement are
necessary to restore self-sustaining, natural production of ESA-listed stocks in the
Cowlitz River basin, and that expenditure of the escrow fund on such additional measures
in lieu of volitional upstream facilities is necessary and appropriate to achieve natural
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stock restoration, consistent with the express purpose of the license and the Settlement
Agreement, and with applicable recovery plans for the listed Cowlitz River stocks, the
Licensee shall submit to the Commission a plan to abandon volitional upstream passage
and expend the funds in the escrow account for the purposes of protecting and promoting
restoration and recovery of listed Cowlitz River stocks. The draft plan shall be submitted
to the FTC or agencies for 30-day review and comment period. The Licensee shall
include with the plan documentation of consultation and copies of comments and
recommendations on the plan, and specific descriptions of how the FTC’s or agencies’
comments are accommodated by the plan. The Commission reserves the right to require
changes to the plan. Upon Commission approval, the Licensee shall implement the plan.
If the above criteria have not been met for any salmonid species in the Tilton by year 15,
the Licensee shall continue monitoring fishery conditions for future construction of
upstream volitional fish passage, until either the criteria are met or a decision is made to
abandon upstream volitional passage and fund other necessary and appropriate measures
in accordance with this paragraph.

) Following construction of volitional upstream passage facilities, the Licensee, in
consultation with the FTC or the agencies, shall monitor the effectiveness of the facilities.
As deemed necessary by NMFS and USFWS, after consultation with the FTC, the
Licensee shall implement such reasonable modifications as may be necessary to improve
passage effectiveness.

i) Any plan required to be filed pursuant to this article shall be prepared in consultation
with the FTC or agencies. The Licensee shall include with the plan documentation of
consultation and copies of comments and recomumendations on the plan, and specific
descriptions of how the FTC’s or agencies” comments are accommodated by the plan.
The Licensee shall submit the plan to the National Marine Fisheries Service and U.S.
Fish and Wildlife Service for approval prior to filing with the Commission. Upon
approval by NMFS and USFWS and filing with the Commission, the Licensee shall
implement the plan.

Article 4. Juvenile Tagging and Monitoring.

The Licensee shall contribute up to $40,000 per year (adjusted for inflation), for a
freshwater juvenile tagging and monitoring program required for estimating: the number
of juveniles atriving at transport facilities; their origin (natural or hatchery); the number
of juveniles transported (by species); and adults arriving and transported to the upper
basin. Data from the program shall be reviewed annually by the Fisheries Technical
Committee provided for in the August 2000 Settlement Agreement, or if the Settlement
Agreement has become void, with the U.S. Fish and Wildlife Service, National Marine
Fisheries Service, Washington Department of Fish and Wildlife and Washington
Department of Ecology (referred to as “the FTC or the agencies”) annually and filed with
the Commission after review. Funding of the tagging and monitoring program shall
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continue until implementation of the Fisheries and Hatchery Management Plan, provided
for in Article 6.

Article 5. Fish Production and Hatcheries.

a) The Licensee shall be responsible for funding the operation and maintenance of the
Cowlitz Hatchery Complex consisting of the remodeled Cowlitz Salmon Hatchery, the
remodeled Cowlitz Trout Haichery, and three satellite rearing facilities, for the duration
of this license. The principal stocks of fish to be produced are the indigenous stocks of
spring chinook, fall chinook, coho, sea-run cutthroat trout, and late winter-run steelhead.
Noun-indigenous stocks, such as early winter and summer steelhead, may be produced,
provided that production shall emphasize the recovery of indigenous stocks, and
production and management of all stocks shall be consistent with that goal. The
remodeled hatchery complex will accommodate a range of possible production levels, up
to 800,000 pounds, and the current upper bound permitted by the ESA of 771,500
pounds. The total production level within the remodeled hatchery complex will not
exceed 650,000 pounds per year for all stocks until and unless a decision has been made
pursuant to Article 3 to not construct volitional upstream passage during the remaining
term of the license, at which time hatchery production may be considered as part of the
plan to expend the funds in the escrow account for the purposes of protecting and
promoting recovery of listed stocks. The 650,000 pound limit does not include upper
basin pre- smolts that are reared and ponded in the hatchery complex to avoid conflicts
with listed stocks. During remodeling of the hatchery complex provided by Article 6,
production will approximate the maximum possible within remodeling constraints and
ESA requirements. Total annual production levels during remodeling will be established
through the planning process delineated in Article 5. Any variations to these transitional
production levels during the time period between license issnance and the completion of
the remodeled hatchery complex will be prepared in consultation with the Fisheries
Technical Committee provided for in the August 2000 Settlement Agreement, or if the
Settlement Agreement has become void, with the U.S, Fish and Wildlife Service,
National Marine Fisheries Service, Washington Department of Fish and Wildlife and
Washington Department of Ecology (referred to as “the FTC or the agencies™). The
Licensee shall also be responsible for funding any monitoring required for adaptive
management at the hatcheries, as included in the Fisheries and Hatchery Management
Plan required by Article 6.

b) Through 2004, the Licensee will provide funding for 50,000 pounds of trout
production. Subsequent to 2004, future trout production will be based upon a review by

the FTC of the success or failure of the program and any impacts to listed stocks.

Article 6. Fisheries and Hatchery Management Plan.
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Within 9 months of license issuance, the Licensee shall submit a Fisheries and Hatchery
Management Plan, The plan shall be updated every 6 years, starting in year 7, of the
license. The plan shall identify: a) the quantity and size of fish to be produced at the
Cowlitz Hatchery Complex; b) rearing and release strategies for each stock, including
upward and downward production adjustments to accommodate recovery of indigenous
stocks; ¢) credit mechanisms for production of high quality natural stocks; d) plans for
Licensee-funded on-going monitoring and evaluation; and ¢) a fisheries management
strategy consistent with the priority objective of maximizing the natural production of
wild indigenous fish stocks and species in the basin. The Licensee shall prepare the plan
in collaboration with the Fisheries Technical Committee provided for in the August 2000
Settlement Agreement, or if the Settlement Agreement has become void, with the U.S.
Fish and Wildlife Service, National Marine Fisheries Service, Washington Department of
Fish and Wildlife and Washington Department of Ecology (referred to as “the FTC or
agencies”). When a draft plan has been prepared, it shall be provided to all affected
agencies and Tribes for 30-day review and comment. The Licensee shall include with the
final plan documentation of consultation and copies of comments and recommendations,
and specific descriptions of how the final plan accommodates all comments and
recommendations. If the Licensee does not adopt a recommendation, the filing shall
include the Licensee’s reasons, based on Project-specific information. The Commission
reserves the right to make changes to the plan. Upon Commission approval, the Licensee
shall implement the plan, including any changes required by the Commission. Following
Commission approval, the plan becomes a requirement of the license, enforceable by the
Commission.

Article 7. Hatchery Complex Remodel and Phase-In Plan.

Within 18 months of license issuance the Licensee shall submit a plan for the Hatchery
Complex remodel. The plan shall include: a) hatchery design drawings that include
decreased rearing densities and innovative practices to replicate historic out-migration
size and timing; b) plans for construction scheduling; c) provision for hatchery water
supply that maximizes water from existing groundwater wells and, if necessary, provides
for treatment of up to 10 cfs additional river water; and d) a plan for gradual transition to
innovative rearing practices. The Licensee shall prepare the plan in collaboration with the
Fisheries Technical Committee provided for in the August 2000 Settlement Agreement,
or if the Settlement Agreement has become void, with the U.S. Fish and Wildlife Service,
National Marine Fisheries Service, Washington Department of Fish and Wildlife and
Washington Department of Ecology (referred to as “the FTC or agencies™). When a draft
plan has been prepared, it shall be provided to all affected agencies and Tribes for 30-day
review and comment. The Licensee shall include with the final plan documentation of
consultation and copies of comments and recommendations, and specific descriptions of
how the final plan accommodates all comments and recommendations. If the Licensee
does not adopt a recommendation, the filing shall include the Licensee’s reasons, based
on Project-specific information. The Commission reserves the right to require changes to
the plan. Upon Commission approval, the Licensee shall implement the plan, including
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any changes required by the Commission. Following Commission approval, the plan
becomes a requirement of the license, enforceable by the Commission.

Article 8. Disease Management Plan.

Within five (5) years of license issuance, the Licensee shall submit a Fisheries Disease
Management Plan that defines an acceptable level of risk from Ceratomyxa shasta ©.
shasta) and other diseases, and allows adult fish to be upstream of Barrier Dam. The
Fisheries Disease Management Plan shall be designed to allow an appropriate level of
pathogens. The plan shall include criteria for determining success or failure, as well as a
review every five (5) years to see that the criteria for success are being met and a
procedure and schedule for amending the plan if the criteria are not met. Plan
amendments could include, but not be limited to: changes in the Fisheries and Hatchery
Management Plan and changes to the hatchery water quality and/or quantity. The
Licensee shall consult with fish pathology experts from the National Marine Fisheries
Service, U.S. Fish and Wildlife Service and Washington Department of Fish and Wildlife
and shall prepare the plan in collaboration with the Fisheries Technical Committee
provided for in the August 2000 Settlement Agreement, or if the Settlement Agreement
has become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies™). When a draft plan has been prepared, it
shall be provided to all affected agencies and Tribes for 30-day review and comment.
The Licensee shall include with the final plan documentation of consultation and copies
of comments and recommendations, and specific descriptions of how the final plan
accomimodates all comments and recommendations. If the Licensee does not adopt a
recommendation, the filing shall include the Licensee’s reasons, based on Project-specific
information. The Commission reserves the right to require changes to the plan. Upon
Commission approval, the Licensee shall implement the plan, including any changes
required by the Commission. Following Commission approval, the plan becomes a
requirement of the license, enforceable by the Commission,

Article 9. Large Woody Debris.

Within 1 year of license issuance, the Licensee shall submit a plan to continue to make
large woody debris available for fish habitat restoration projects in the Cowlitz River
basin. The large woody debris plan shall include: a) a description of the source/s of large
woody debris to be made available; b) measures for transporting and delivering large
woody debris within the Cowlitz River basin; c) guidelines for the use and disbursement
of large woody debris for restoration projects, giving first priority to projects within the
lower basin, second priority to upper basin projects, and third priority to projects outside
the basin; and d) provisions for storage of large woody debris and for disposal of unused
debris. The Licensee shall prepare the plan in collaboration with the Fisheries Technical
Committee provided for in the August 2000 Settlement Agreement, or if the Settlement
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Agreement has become void, with the U.S, Fish and Wildlife Service, National Marine
Fisheries Service, Washington Department of Fish and Wildlife, U.S. Forest Service and
Washington Department of Ecology (referred to as “the FTC or agencies”). When a draft
plan has been prepared, it shall be provided to all affected agencies and Tribes for 30-day
review and comment. The Licensee shall include with the final plan documentation of
consultation and copies of comments and recommendations, and specific descriptions of
how the final plan accommodates all comments and recommendations. If the Licensee
does not adopt a recommendation, the filing shall include the Licensee’s reasons, based
on Project-specific information. The Commission reserves the right to require changes to
the plan. Upon Commission approval, the Licensee shall implement the plan, including
any changes required by the Commission. Following Commission approval, the plan
becomes a requirement of the license, enforceable by the Commission.

Article 10. Gravel Augmentation.

Within 9 months of license issuance, the Licensee shall file for Commission approval a
plan to augment spawning gravel below the Barrier Dam to enhance salmonid spawning
habitat. The source of gravel, to the extent reasonably available, shall be just upstream of
Barrier Dam. The gravel augmentation plan shall include: a) a description of plans to
monitor and evaluate the effectiveness of gravel augmentation, including parameters that
will be measured to determine the value of gravel placements to salmonid fish
reproduction and the stability and life expectancy of such placements, and b) a plan for
the discontinuation of gravel augmentation if Barrier Dam is breached, including plans to
monitor the post-breach adequacy of gravel supplies and mitigate for any identified
gravel shortfalls in the affected reach (Mayfield Dam to the Toutle River). The Licensce
shall prepare the plan in collaboration with the Fisheries Technical Committee provided
for in the August 2000 Settlement Agreement, or if the Settlement Agreement has
become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries Service,
Washington Department of Fish and Wildlife and Washington Department of Ecology
(referred to as “the FTC or agencies™). When a draft plan has been prepared, it shall be
provided to all affected agencies and Tribes for 30-day review and comment. The
Licensee shall include with the final plan documentation of consultation and copies of
comments and recommendations, and specific descriptions of how the final plan
accommodates all comments and recommendations. If the Licensee does not adopt a
recommendation, the filing shall include the Licensee’s reasons, based on Project-specific
information. The Commission reserves the right to require changes to the plan. Upon
Commission approval, the Licensee shall implement the plan, including any changes
required by the Commission. Following Commission approval, the plan becomes a
requirement of the license, enforceable by the Commission.

Article 11. Fish Habitat Fund.
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Within 6 months of license issuance, the Licensee shall establish a habitat fund in the
amount of $3.0 million for the purpose of fisheries habitat protection, restoration, and
enhancement through acquisition, easements or restoration projects. The habitat fund may
be a special or separate account held by Licensee with all accrued interest being credited
to the fund. Within one year of license issuance, the Licensee shall file with the
Commission a plan for the uses of the habitat fund, including: a) a statement of the
priority uses and criteria for disbursement of the funds, identifying acquisition by
Tacoma in fee title or by conservation easements of riparian habitat along side channels
below Barrier Dam as first priority; b) a description of efforts the Licensee will make in
concert with other entities to leverage the habitat fund as matching funds for other salmon
recovery funding opportunities; ¢) plans to coordinate with Lewis County on purchases of
land or easements, including any plans to fund Lewis County personnel to conduct the
acquisition of land rights; d) procedures for conservation groups and others to request the
Licensee’s participation in restoration projects along with criteria for such participation;
and e) a statement of what, if any, additional lands acquired through the habitat fond will
be included within the Project boundary. The Licensee shall prepare the plan in
consultation with a Habitat Advisory Group provided for in the August 2000 Settlement °
Agreement, or, if the Settlement Agreement has become void, in consultation with U.S.
Fish and Wildlife Service, National Marine Fisheries Service, Washington Department of
Fish and Wildlife, U.S. Forest Service and Lewis County. When a draft plan has been
prepared, it shall be provided to all affected agencies and Tribes for 30-day review and
comment. The Licensee shall include with the final plan documentation of consultation
and copies of comments and recommendations, and specific descriptions of how the final
plan accommodates all comments and recommendations. If the Licensee does not adopt a
recommendation, the filing shall include the Licensee’s reasons, based on Project-specific
information. The Commission reserves the right to require changes to the plan. Upon
Commission approval, the Licensee shall implement the plan, including any changes
required by the Commission. Following Commission approval, the plan becomes a
requirement of the license, enforceable by the Commission.

Article 12. Coordination with Wildlife Settlement Wetlands Acquisition Fund.

Within one year of license issuance, the Licensee shall file with the Commission a report
on its efforts to encourage the expeditious expenditure of remaining funds previously
allocated by the Licensee in a manner consistent with the purposes of the Wildlife
Settlement Agreement of 1993 (continued compliance with which is required by Article
24, below) for lowlands and wetlands acquisition and restoration and for operations and
maintenance, in a manner that enhances the overall goals of fish and wildlife habitat
protection and restoration. The Licensee shall prepare the report in consultation with the
signatories to the 1993 Wildlife Settlement Agreement (also referred to as the Cowlitz
Wildlife Coordinating Committee). The Licensee shall include with the report
documentation of consultation and copies of comments and recommendations on the
report. The Commission reserves the right to require the Licensee to take such additional
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steps as may be appropriate in light of the report to promote habitat protection and
restoration goals.

Article 13. Instream Flows.

The Licensee shall release minimum flows from the Project into the Cowlitz River for the
protection and enhancement of fish and wildlife resources, riparian vegetation, aesthetic
resources and water quality. Flows shall be released as follows:

a) March 1 —June 30

Minimum flow releases from Mayfield Dam shall be 5,000 cfs, unless the March 1 or
later inflow forecasts indicate that this flow cannot be achieved and assure reservoir refill.
A decision to reduce flows shall only be made after Tacoma has consulted with the
Fisheries Technical Committee provided for in the August 2000 Settlement Agreement,
or if the Settlement Agreement has become void, with the U.S. Fish and Wildlife Service,
National Marine Fisheries Service, Washington Department of Fish and Wildlife and
Washington Department of Ecology (referred to as “the FTC or agencies”). Once per
week from March through the end of June, or as otherwise agreed with the FTC or
agencies, Tacoma will conduct a 12-hour release at the lesser of 8,000 cfs or 120% of the
preceding flows for juvenile fish transport flows. Natural flows (e.g., from the Tilton
River) that provide the same magnitude of flow pulse may substitute for artificial flow
pulsing.

b) July 1 - August 14
Minimum flow releases from Mayfield Dam shall be 2,000 cfs during this period.

c) August 15 - September 30

Minimum flow releases from Mayfield Dam shall be 2,000 cfs during this period. If
Mayfield releases meet or exceed 5,000 cfs for a consecutive 5-day period as measured
by daily mean flows, then flows will not be decreased below 5,000 cfs until a spawning
survey, documenting redd numbers and locations in key side-channel areas at River Mile
42 and River Mile 47.5, or two other representative sites as selected by the FTC or
agencies, has been performed. If the survey shows that redds are present, the level of
minimum flows necessary for the remainder of the period will be established after
consultation with the FTC or agencies. The established minimum flows for incubation
shall not exceed the lesser of: a) eight inches of river stage height below the highest
consecutive 5-day average flow as measured at the USGS gauge (Station #14238000)
below Mayfield Dam, or b) 5,000 cfs.

d) October 1 - November 20

Minimum flow releases below Mayfield Dam shall be subject to the following
requirements:

1) At no time shall flows released from Mayfield Dam be less than 3,500 cfs;



Project No. 2016-044-63 -

2) Flow releases from Mayfield Dam always shall be at a quantity adequate to provide
incubation protection to redds established during the period of August 15 - September 30,
as defined in Section 3 below;

3) When releases during the August 15 - September 30 period meet or exceed 5,000 cfs
for a consecutive five-day period as measured by the daily mean flows, minimum flows
shall be maintained at the lesser of (A) or (B) below: i

A) 5,000 cfs

B) Eight inches of river stage height below the highest consecutive 5-day average flow
during which active spawning occurred, as measured at the USGS gauge (Station
#14238000) below Mayfield Dam.

Flow releases less than those described in Section 3 above may be established upon
agreement by the FTC or agencies, following review of spawning survey data for the
August 15 - September 30 period.

Tacoma shall make a good faith attempt to provide flows for the putpose of protecting
spawning habitat (5,000 to 8,000 cfs) from November 1 until either November 20 or the
completion of spawning, whichever comes first.

e) November 21 — February 28

Minimum flow releases from Mayfield Dam will be maintained at the lesser of:

1) eight inches of river stage height below the highest consecutive 5-day average flow -
during which active spawning occurred, as measured at the USGS gauge (Station
#14238000) below

Mayfield Dam, or

2) 5,000 cfs, or

3) alower flow authorized by the FTC or agencies based upon the results of spawning
surveys.

Instream flows shall be monitored at the USGS gauge (Station #14238000) below
Mayfield Dam or via other approved means. Results of monitoring shall be available to
FERC or resource agency staff upon request from the U.S. Geological Survey (USGS) or
as otherwise approved. The minimum release required may be reduced, in consultation
with the FTC or agencies, when such reduction can be shown not to impact downstream
salmonid redds. Flows may be temporarily modified if required by operating emergencies
beyond the control of the Licensee that threaten the safety and/or stability of Project
facilities, and for short periods upon agreement between the Licensee and the
Washington Department of Ecology. If the flow is so modified, the Licensee shall notify
the Commission and the Washington Department of Ecology as soon as practicable, but
no later than ten (10) days after each such incident.

Article 14. Ramping Rate Conditions.
The Licensee shall operate the Project within the following ramping rate restrictions.

Ramping rate refers to the rate of allowable stage decline. These rates apply to flows less
than 6,000 cfs. The ramping rate restrictions may be modified based upon further study
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and approval by the Fisheries Technical Committee provided for in the August 2000
Settlement Agreement, or if the Settlement Agreement has become void, with the U.S.
Fish and Wildlife Service, National Marine Fisheries Service, Washington Department of
Fish and Wildlife and Washington Department of Ecology (referred to as “the FTC or
agencies”).

Time of Year Daylight Rates* Night Rates**
February 16 to June 15 No Ramping 2 inches per hour
June 16 to October 31 1 inch per hour 1 inch per hour
November 1 to February 15 2 inches per hour | 2 inches per hour

*Daylight shall be defined as one hour before sunrise to one hour after sunset. This is for
the protection of salmon fry.

#* Night shall be defined as one hour after sunset to one hour before sunrise. This is for
the protection of trout and steelhead fry.

These time restrictions will account for the lag time it takes for the fluctuation to pass
through all affected fish habitat downstream to the confluence of the Cowlitz and Toutle
rivers. Flow is to be measured at the USGS gauge (Station #14238000) below Mayfield
Dam.

Article 15. Fish Monitoring Plan.

Within one year of license issuance, the Licensee shall develop and submit a monitoring
plan to evaluate the effects of the instreamn flow requirements, including pulsing or
channel maintenance flows, upon the fish of the Cowlitz River, in consultation with the
Fisheries Technical Committee provided for in the August 2000 Settlement Agreement,
or if the Settlement Agreement has become void, with the U.S. Fish and Wildlife Service,
National Marine Fisheries Service, Washington Department of Fish and Wildlife and
Washington Department of Ecology (referred to as “the FTC or agencies”). When a draft
plan has been prepared, it shall be provided to all affected agencies and Tribes for 30-day
review and comment. The Licensee shall include with the final plan documentation of
consultation and copies of comments and recommendations, and specific descriptions of
how the final plan accommodates all comments and recommendations. If the Licensee
does not adopt a recommendation, the filing shall include the Licensee’s reasons, based
on Project-specific information. Upon filing, the Licensee shall implement the plan to
the extent that such implementation is not contrary to Commission order or regulation
and is in conformity with the CWA Section 401 water quality certification. The
Commission and WDOE reserve the right to require changes to the plan. Upon
Commission and WDOE approval, the Licensee shall fully implement the plan, including
any changes required by the Commission or WDOE. Following Commission and WDOE
approval, the plan becomes a requirement of the license, enforceable by the Commission
and WDOE. If monitoring indicates that instream flows or pulsing flows for channel
maintenance are inadequate, the Commission and WDOE separately reserve the right to
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require modifications to the flow regime, either on their own motion or upon request of
state or federal resource agencies.

Article 16. Instream Flow Implementation.

Within two years of license issuance, the Licensee shall prepare and submit a report on
implementation of instream flows containing a description of measures taker to ensure
compliance, including preparation and use of a training manual for licensee’s staff, and
any recommended modifications to operating procedures. The report shall be prepared in
consultation with the Fisheries Technical Committee provided for in the August 2000
Settlement Agreement, or if the Settlement Agreement has become void, with the U.S.
Fish and Wildlife Service, National Marine Fisheries Service, Washington Department. of
Fish and Wildlife and Washington Department of Ecology (referred to as “the FTC or
agencies”). When a draft report has been prepared, it shall be provided to all affected
agencies and Tribes for 30-day review and comment. The Licensee shall include with the
final report documentation of consultation and copies of comments and
recommendations, and specific descriptions of how the final report accommodates all
comments and recommendations. If the Licensee does not adopt a recommendation, the
filing shall include the Licensee’s reasons, based on Project-specific information. Upon
filing, the Licensee shall implement any recommended modifications to the extent that
such implementation is not contrary to Commission order or regulation and is in
conformity with the CWA Section 401 water quality certification. The Commission and
WDOE reserve the right to require changes to the recommended modifications. Upon
Commission and WDOE approval, the Licensee shall fully implement the recommended
modifications, including any changes required by the Commission or WDOE. Following
Commission and WDOE approval, the recommended modifications become a
requirement of the license, enforceable by the Commission and WDOE. If monitoring
indicates that instream flows or pulsing flows for channel maintenance are inadequate,
the Commission and WDOE separately reserve the right to require modifications to the
flow regime, either on their own motion or upon request of state or federal resource
agencies.

Article 17. Recreation Facilities,

Within one year of license issuance, the Licensee shall file with the Commission for
approval, a recreation plan for the Cowlitz River Project. The plan shall include, but not
be limited to, the following specific items:

(a) A trail system on Peterman Hill built to accepted standards, of not less than 20 miles.
The trail will serve non-motorized users and include parking, sanitation facilities,
interpretive and regulatory signage and brochures. )

(b) A 2-mile non-motorized loop trail near Mossyrock Park, part of which will (to the
extent feasible) be made ADA accessible.
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(c) An extension of the Mossyrock Park boat launch with mooring dock, including
provision for seasonal ADA accessibility.

(d) A low water boat launch at the east end of Riffe Lake.

(e) An ADA accessible fishing platform in the vicinity of Barrier Dam.

(f) 50 additional campsites at Taidnapam Park to be provided during years 7 to 12 of the
license term.

(g) Improvements to the road from Highway 12 to Taidnapam Park.

(h) Add 50 additional campsites at Mossyrock Park during years 19 to 24 of the license
term,

(I) Recreation improvements to be undertaken by the State of Washington for capital
improvements at Tke Kinswa State Park using $500,000 provided by the Licensee.

(i) Unidentified recreation improvements in the Project area undertaken by the State of
Washington using $100,000 provided by the Licensee.

The plan shall be developed in collaboration with the Interagency Committee for Outdoor
Recreation, the U.S, Fish and Wildlife Service, the U.S. Forest Service, Lewis County,
Washington State Parks and Recreation Commission, and thie Washington Department of
Fish and Wildlife. With respect to item (a), the Peterman Hill trail, the Cowlitz Wildlife
Coordinating Committee, established pursuant to the 1993 Wildlife Settlement
Agreement (referred to in Article 24) will provide oversight and approval of trail
planning, location, construction, management and allowable impacts. The plan shall
include provisions for monitoring of recreational use impacts to wildlife along and in the
vicinity of this trail and define benchmarks for unacceptable wildlife impacts. The
Licensee shall allow a minimum of 30 days for affected agencies and Tribes to comment
and to make recommendations prior to filing the plan with the Commission. The
Licensee shall include with the plan documentation of consultation and copies of
comments and recommendations, and specific descriptions of how the agencies'
comments are addressed by the plan. If the Licensee does not adopt a recommendation,
the filing shall include the Licensee's reasons. The Commission reserves the right to
requite changes to the plan. No land clearing or land-disturbing activities shall begin
until the Licensee is notified by the Commission that the plan has been approved and has
received all necessary permits and certifications. Upon Commission approval, the
Licensee shall implement the plan, including any changes required by the Commission.
Following Commission approval, the plan becomes a requirement of the license,
enforceable by the Commission,

Article 18, Recreation Operation, Maintenance and Safety.
Within one year of license issuance, the Licensee shall file with the Commission an

operation, maintenance and safety plan for the recreation facilities for the Cowlitz River
Project. The plan shall include, but not be limited to:
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(a) A description of the oversight for trail construction and management to be provided
by the Cowlitz Wildlife Area Wildlife Management Coordinating Committee, as
established by the 1993 Wildlife Settlement Agreement.

(b) A plan to work with the Lewis County Sheriff’s office to improve boating safety.
(c) An Americans with Disabilities Act (ADA) transition plan specifying improvements
to be made to existing facilities to comply with ADA.

(d) A plan for Licensee to assume ownership and all responsibility for maintenance and
operation of Mayfield Lake County Park from Lewis County.

The plan shall be developed in collaboration with the Interagency Committee for Outdoor
Recreation, the U.S. Forest Service, U.S. Fish and Wildlife Service, Lewis County,
Washington State Parks and Recreation Commission and the Washington Depariment of
Fish and Wildlife. The Licensee shall allow a minimum of 30 days for affected agencies
and Tribes to comment and to make recommendations prior to filing the plan with the
Commission. The Licensee shall include with the plan documentation of consultation
and copies of comments and recommendations, and specific descriptions of how the
agencies' comments are accommodated by the plan. If the Licensee does not adopt a
recommendation, the filing shall include the Licensee's reasons, based on Project-specific
. information. The Commission reserves the right to require changes to the plan. No land
cleating or land-disturbing activities shall begin until the Licensee is notified by the
Commission that the plan has been approved and has received all necessary permits and
certifications. Upon Commission approval, the Licensee shall implement the plan,
including any changes required by the Commission. Following Commission approval, the
plan becomes a requirement of the license, enforceable by the Commission.

Article 19. Water Access Facilities.

The Licensee shall file with the Commission for approval, plans for expenditure of
$67,000 in each of years four, seven and thirteen for additional facilities to improve water
access, such as parking, trails to water, ramps and piers. The plans shall be developed in
collaboration with the Interagency Committee for Outdoor Recreation, the U.S. Forest
Service, the U.S. Fish and Wildlife Service, Lewis County, Washington State Parks and
Recreation Commission and Washington Department of Fish and Wildlife. The Licensee
shall allow a minimum of 30 days for affected agencies and Tribes to comment and to
make recommendations prior to filing the plans with the Commission. The Licensee
shail include with the plans documentation of consultation and copies of comments and
recommendations, and specific descriptions of how the agencies' comments are
accommodated by the plans. If the Licensee does not adopt a recommendation, the filing
shall include the Licensee's reasons, based on Project-specific information. The
Commission reserves the right to require changes to the plans. No land clearing or land-
disturbing activities shall begin until the Licensee is notified by the Commission that the
plans have been approved and has received all necessary permits and certifications.
Upon Commission approval, the Licensee shall implement the plans, including any
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changes required by the Commission. Following Commission approval, the plan becomes
a requirement of the license, enforceable by the Commission.

Article 20. Recreation Reporting.

The Licensee shall monitor recreation use of the Project area using protocols developed
in consultation with the Interagency Committee for Outdoor Recreation, the U.S. Forest
Service and Lewis County. The recreation survey shall begin within six (6) years of the
issuance date of this license and be conducted every six (6) years thereafter during the
term of the license and shall, at a minimum, include the collection of one calendar year of
annual recreation use data every six (6) years. The Licensee shall file on April | of every
sixth (6™) year after the initial filings, a report with the Commission on the monitoring
results. The Licensee shall allow a minimum of 30 days for affected agencies and Tribes
to comment and to make recommendations prior to filing the report with the
Commission. The report shall satisfy the Commission’s requirements for filing the Form
80 recreation report (18 CFR Section 8.11).

Article 21, Forest Service Facilities.

Licensee shall pay annually to the U.S. Forest Service the amount of $5,500 by October 1
of each year in compensation for impacts to recreation facilities in the Gifford Pinchot
National Forest. Beginning in the seventh (7"} year of the license term, and every 6 years
thereafter, this amount shall be adjusted for inflation as provided in the August 2000
Settlement Agreement. Upon agreement between the Forest Service and Licensee,
services equivalent in value may be provided in lieu of the annual compensation
payment. Licensee shall file with the Commission an annual report documenting its
contribution to Forest Service recreation facilities during the preceding year, which report
shall be based on information from the Forest Service regarding the use of funds and/or
services for these facilities.

Article 22, Forest Service Report.

Within one year of license issuance, the Licensee shall file with the Commission a report,
prepared in consultation with the Forest Service, documenting Licensee’s efforts to
negotiate the transfer of Forest Service and other lands for the purpose of consolidating
land ownership within the Cowlitz River Project area. The Commission reserves the
right to require additional reports on the progress of such negotiations should they not be
concluded within one year of license issuance.

Article 23. Cultural and Historic Resources.
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Within 1 year of license issuance, the Licensee shall file for Commission approval a
Cultural Resource Management Plan prepared by a qualified cultural resource specialist
after having consulted with the SHPO and affected Indian tribes. The plan shall include
the following items: a) a description of each discovered property indicating whether it is
listed on or eligible to be listed on the National Register of Historic Places; b) a
description of the potential effect on each discovered property; ¢) proposed measures for
avoiding or mitigating effects; d) documentation of the nature and extent of consultation;
and e) a schedule for mitigating effects and conducting additional studies. The
Commission reserves the right to require changes to the plan. The Licensee shall not
begin land-clearing or land-disturbing activities, other than those specifically authorized
in this license until informed by the Commission that the requirements of this article have
been fulfilled. The Commission reserves the right to require changes to the proposed
modifications or measures. Upon Commission approval, the Licensee shall implement
the proposed modifications or measures, including any changes required by the
Commission, Following Commission approval, the plan becomes a requirement of the
license, enforceable by the Commission.

Article 24, Wildlife.

The Licensee shall comply with the terms of the settlement agreement among the City of
Tacoma, the State of Washington Department of Wildlife (now the Washington
Department of Fish and Wildlife), and the U.S. Fish and Wildlife Service regarding
wildlife mitigation for the Cowlitz River Project as set forth in the Licensee’s October 24,
1994 filing. The Licensee shall file a monitoring report by May 1 annually, which shall
incorporate a report from the Washington Department of Fish and Wildlife, as manager
of the lands, describing the implementation of its current management plan, Monitoring
reports shall contain any proposed significant changes to the plan for Commission
approval. Prior to filing annual reports with the Commission, the Licensee shall provide
a draft copy of the report to the Washington Department of Fish and Wildlife, U.S. Fish
and Wildlife Service and Lewis County and give these agencies and Lewis County at
least 30 days to review and make comments and recommendations on the report. The
report shall contain copies of the Licensee's transmittal cover letters to the agencies and
Lewis County requesting comments and any comments provided. Should the Licensee
disagree with a comment or recommendation, the Licensee shall explain its disagreement
in its report based on Project-specific information.

Article 25. Reservation of Commission Authority.

The Commission reserves the authority to order, upon its own motion or upon the
recommendation of federal and state fish and wildlife agencies, affected Indian Tribes,
and the Northwest Power Planning Council, alterations of Project structures and
operations to take into account to the fullest extent practicable the regional fish and
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wildlife program developed and amended pursuant to the Pacific Northwest Electric
Power Planning and Conservation Act,
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APPENDIX B
FPA SECTION 4(e) TERMS and CONDITIONS

I. GENERAL

License articles contained in the Federal Energy Regulatory Commission's Standard
Form L- 2 issued by Order No. 540, dated October 31, 1975, cover those general
requirements that the Secretary of Agriculture, acting by and through the Forest Service,
considers necessary for adequate protection and utilization of the land and related
resources of the Gifford Pinchot National Forest. Under authority of section 4(g) of the
Federal Power Act (16 U.S.C. 797(e)), the following terms and conditions are deemed
necessary for adequate protection and utilization of Gifford Pinchot National Forest
System lands and resources. These terms and conditions are based on those resources
and management requirements enumerated in the Organic Administration Act of 1897
(30 Stat. 1 1), the Multiple-Use Sustained Yield Act of 1960 (74 Stat. 215), the National
Forest Management Act of 1976 (90 Stat. 2949), and any other law specifically
establishing a unit of the National Forest System or prescribing the management thereof
(such as the Wilderness Act or Wild and Scenic Rivers Act), as such laws may be
amended from time to time, and as implemented by regulations and approved Land and
Resource Management Plans prepared in accordance with the National Forest
Management Act. Therefore, pursuant to section 4(e) of the Federal Power Act, the
following conditions covering specific requirements for the protection and utilization of
National. Forest System lands shall also be included in any license issued.

II. FOREST SERVICE PROVISIONS
Condition No. 1 - Settlement Agreement
The licensee shall completely and fully comply with all the terms of the Cowlitz River

Hydroelectric Project Settlement Agreement. This condition is premised on the
expectation that the Commission will incorporate the settlement agreement, substantially

unmodified, into the new license. The Forest Service reserves the authority to issue

additional terms and conditions in the event the settlement is not incorporated into the
new license.

Condition No. 2 - Implementation and Modification of Forest Service Conditions

The licensee shall not commence implementation of ground disturbing activities
authorized by the license on National Forest System Lands of the Gifford Pinchot
National Forest until Forest Service completion any administrative appeal filed under 36
CFR Part 215 regarding terms and conditions issued by the Forest Service under Section
4(e) of the Federal Power Act. providing appeal rights of Forest Service 4(e) conditions.
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The Forest Service may require modification of its 4(e) conditions as a result of the final
agency decision regarding such an appeal.

Condition No. 3 - Forest Service Approval of Final Design

Before the Licensee implements any ground disturbing activities on National Forest
System land, the Licensee shall obtain the prior written approval of the Forest Service. As -
part of such prior written approval, the Forest Service may require adjustments in final
plans and facility locations to preclude or mitigate impacts and to assure that the project

is compatible with on-the-ground conditions. Should such adjustments deemed necessary
by the Forest Service, the Commission, or the Licensee constifute a substantial change,

the licensee shall follow the procedures of Article 2 of the license. Any changes to the
license made for any reason pursuant to Article 2 or Article 3 shall be made subject to

any new terms and conditions of the Secretary of Agriculture made pursuant to section

4(e) of the Federal Power Act.

Condition No. 4 Approval of Changes After Initial Construction

Notwithstanding any license authorization to make changes to the project, the licensee
shall secure written approval from the Forest Service prior fo making any changes in the
location of any constructed project features or facilities, or in the uses of project lands
and waters, or any departure from the requirements of any approved exhibits filed with
the Commission that are located on or otherwise directly impact National Forest System
Lands. Following receipt of such approval from the Forest Service, and at least 60 days
prior to initiating any such changes or departure, the Licensee shall file a report with the
Commission describing the changes, the reasons for the changes, and showing the
approval of the Forest Service for such changes. The licensee shall file an exact copy of
this report with the Forest Service at the same time it is filed with the Commission. This
condition does not relieve the Licensee from the requirements of final USDA Forest
Service Term and Condition Number 2 or 3 set out above.

Condition No. 5 - Consultation

Each year during the 60 days preceding the anniversary date of the license, the Licensee
shall consult with the Forest Service with regard to measures needed to ensure protection
and development of the natural resource values of the project area on or affecting
National Forest System lands of the Gifford Pinchot National Forest. Within 60 days
following such consultation, the Licensee shall file with the Commission evidence of the
consultation with any recommendations made by the Forest Service.

Condition No. 6 - Project Surrender or Abandonment and Restoration of National Forest
System Lands



Project No. 2016-044-73 -

Prior to any surrender of this license, the licensee shall remove facilities sited on National
Forest System Lands and restore National Forest System lands and resources to a
condition satisfactory to the Forest Service. Within one year of filing for surrender of
license, or within 90 additional days after project generation has ceased for a period
exceeding one year, the Licensee shall prepare in consultation with the Forest Service,
and file with the Director, Office of Hydropower Licensing, a facilities removal and
restoration plan approved by the Forest Service. The plan shall include an
implementation schedule and shall identify the measures to be taken to remove all project
facilities and fully restore National Forest System lands and resources to a condition
satisfactory to the Forest Service and shall establish a surety bond to ensure performance
of the removal and restoration measures.

The licensee shall implement the plan in accordance with the approved schedule. Failure
to immediately initiate removal or restoration measures, or to otherwise complete actions
within the time frame established by the authorized Forest Service officer is cause for the
Torest Service to issue a demand letter to the Surety for the amount due under the bond.
Payment by the surety of the amount required by the bond is due upon receipt of the
demand letter. In lieu of payment, the Surety may perform the remediation work required
under the written instructions from the authorized Forest Service officer within the time
flame set forth in the schedule.
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APPENDIX C

WASHINGTON DEPARTMENT OF ECOLOGY
WATER QUALITY CERTIFICATION CONDITIONS

In view of the foregoing and in accordance with 33 U.S.C. 1341, Chapter 90.48 RCW
and Chapter 173-201A WAC, certification is granted to the Applicant subject to the
following conditions:

A.  Water Quality Standard Conditions:

1. Nothing in this certification shall absolve the Applicant from liability for
pollution and any subsecquent cleanup of surface waters or sediments
occurring as a result of project construction or operations.

2. The Cowlitz River waterbody segment from the mouth of the Cowlitz to the
base of Mayfield Lake Dam (RM 52.0) is a Class A water of the state.
Certification of this proposal does not authorize the Applicant to exceed
applicable state water quality standards (Chapter 173-201A WAC) or
sediment quality standards (Chapter 173-204 WAC) unless otherwise
authorized by Ecology.

3. The Cowlitz River waterbody segment from the upstream end of Riffe Lake
dam (RM 52.0) to the headwaters is a Class AA water of the state.
Certification of this proposal does not authorize the Applicant to exceed
applicable state water quality standards (173-201A WAC) or sediment
quality standards (173-204 WAC) unless otherwise authorized by Ecology.

4. Riffe Lake Reservoir and Mayfield Lake Reservoir are Lake Class waters
of the state. Certification of this proposal does not authorize the Applicant
to exceed applicable state water quality standards (173-201A WAC) or
sediment quality standards (173-204 WAC) unless otherwise authorized by
Ecology.

5. The Cowlitz River, waterbody segment #WA-26-1040, has been identified
on the current 303(d) list as exceeding state water quality standards for
arsenic, Operation of the proposed Project shall not result in further
exceedances of this standard.

6. In the event of changes in or amendments to the state water quality
standards, Chapter 173-201 A, or changes in or amendments to the state
‘Water Pollution Control Act, Chapter 90.48, or changes in or amendments
to the Federal Clean Water Act, such provisions, standards, criteria or
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C.

D.
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requirements shall also apply to this Project and any attendant agreements,
orders, or permits.

The Applicant shall operate this project in a manner to comply with the
Agreement including but not limited to required instream flows as
described in the Agreement and so as to support fisheries in the river,

Notification Conditions:

L.

The Applicant shall notify Ecology’s SWRO Federal Permit Coordinator,
PO Box 47775, Olympia WA 98504-7775, 360.407.6926, in the event that
the Agreement is reopened for any reason.

The Applicant shall immediately notify Ecology in the event of a spill of
hazardous substances or the discharge of polluting matter. Notification
shall be made to Ecology’s SWRO Spill Response Team, (360) 407-6300.

The Applicant shall immediately notify Ecology’s SWRO Federal Permit
Coordinator of any and all violations of state water quality standards. The
notification shall include a description of the possible cause(s) of the
exceedance, measures taken to reduce or eliminate the exceedance, and
actions planned or underway to prevent reoccurrence.

Duration of Certification:

L.

The Applicant shall reapply with an updated application if the information
contained in the Public Notice is voided by subsequent submittals to the
federal agency. Any future action at this Project location, emergency or
otherwise, that is not defined in the public notice, or has not been approved
by Ecology, is not authorized by this Order. All future actions shall be

coordinated with Ecology for approval prior to implementation of such
action.

Further Actions Not Covered by This Notice:

L.

Any future action at this Project location, emergency or otherwise, that is
not defined in the public notice, has not been approved by Ecology as
having reasonable assurance of compliance with water quality
requirements.

E.
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Monitoring Conditions:

L.

All monitoring shall be conducted as detailed in the Agreement and shall
include monitoring for water quality of total dissolved gas, dissolved
oxygen, temperature, and pH af a minimum. Additional monitoring may be
required by Ecology based on the results of monitoring and for site-specific
projects and fisheries issues as necessary as set out in Article 15 of the
Agreement.

The Applicant shall submit all Water Quality Assurance Project Plans or
monitoring plans to Ecology’s SWRO Federal Permit Coordinator. Plans
should be submitted at least thirty (30) days prior to the start of the
monitoring in order to give Ecology sufficient time for review and
approval. These plans shall include the following information at a
minimun:

a) Map of sample locations (background, and distance in feet upstream
and downstream of Project facilities);

b) parameter(s) to be monitored;
c) sample methodology;
d) units of measurement; and,

e) sample frequency.

Any changes to the water quality monitoring plan requirements must be approved
in writing by Ecology. The Applicant shall submit all Water Quality Assurance
Project Plans to Ecology’s SWRO Federal Permit Coordinator. Proposed changes
should be submitted at least thirty (30) days prior to the start of the monitoring in
order to give Ecology sufficient time for review and approval.

Reporting Conditions:

L.

The Applicant shall provide to Ecology on an annual basis or as necessary,
a report on all water quality monitoring, sampling and analysis conducted
in association with the project. The reports shall be submitted to Ecology’s
SWRO Federal Permit Coordinator.

Construction Conditions:
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While the existing Project in and of itself will not require construction, all site-
specific development or mitigation projects proposed under this relicensing must
meet the conditions below unless covered under a separate 401 water quality
certification:

1. A Stormwater Pollution Prevention Plan (SWPPP) and Erosion and
Sediment Control (ESC) Plan must be developed prior to commencement
of construction activities. During construction adjustments to the plan(s)
and Best Management Practices (BMPs) may be necessary to successfully
control off-site movement of material.

2. All projects must apply for an NPDES permit for construction activities as
required by Washington law, including RCW 90.48.

3. The development site shall be clearly marked/staked prior to construction.
Clearing limits, travel corridors and stockpile sites shall be clearly marked.
Sensitive areas to be protected from disturbance shall be delineated so as to
be clearly visible to equipment operators. Equipment shall enter and
operate only within the delineated clearing limits, corridors and stockpile

areas.

4. Work in or near the waterbody shall be done using Best Management
Practices so as to minimize turbidity, erosion, and other water quality
impacts.

5. Erosion control devices (e.g., filter fences, hay bales, etc.) suitable to

prevent exceedance of state water quality standards shall be in place before
starting project construction and shall be maintained throughout
construction.

6. Periodic inspection and maintenance of all erosion control structures shall
be conducted no less than every 7 days from the start of the project to site
stabilization. Additional inspections shall be conducted during and/or after
rainfall events to ensure erosion control measures are working properly.
Any damaged structures shall be immediately repaired. If it is determined
during the inspection that additional measures are needed to control
stormwater and erosion, they shall be implemented immediately.

7. A contingency plan shall be developed detailing actions to be taken in the
event of adverse weather conditions or other foreseeable undesirable
conditions.

10.

12.

14.

16.
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Wash water containing oils, grease, or other hazardous materials resulting
from wash down of equipment or working areas shall not be discharged
into state waters. The Applicant shall set up a designated area for washing
down equipment.

Machinery and equipment used during construction shall be serviced,
fueled, and maintained on uplands in order to prevent contamination of
surface waters.

The Applicant shall comply with all water quality-related requirements and
Best Management Practices included in any other required permit or Order.

All excavated material shall be disposed of above the 100-year floodplain
and shall be contained so as to prevent its re-entry into waters of the state.

Turbid water generated from construction activities, including turbid
dewatering water, shall not be discharged directly to waters of the state.
Turbid water shall be pumped to an upland area to allow the turbid water to
settle or filter into the ground. The discharge from the upland areas shall
meet state water quality criteria at the point of discharge.-

Temporary sediment traps shall be periodically cleaned out and the settled
sediments removed from the stream channel before removing any stream
diversion system and returning the flow of the Cowlitz River to its natural
channel. Settled sediments shall not be allowed to enter the Cowlitz River
due to water or runoff flows that may occur after construction is completed.

The waters of the Cowlitz River and tributaries, Riffe Lake, and Mayfield
Lake shall not come in contact with the concrete outlet structure while the
concrete is curing. All concrete shall be poured in the dry, or within the
confined waters not being dewatered. Any diversion system shall not be
removed until after the concrete has cured for at least 7 days.

A separate area shall be set aside, which does not have any possibility of
draining fo surface waters, for the wash out of concrete delivery trucks,
pumping equipment, and tools.

All earth areas adjacent to the Cowlitz River, Riffe Lake, or Mayfield Lake
which have been exposed or disturbed are to be graded to-a stable grade,
seeded with a suitable erosion control seed mix which includes native
grasses and forbs, and protected from erosion with straw mulch or
equivalent within seven (7) days of project completion. Native trees and
shrubs are also recommended for slope stabilization.
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17.
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All stormwater facilities shall be designed to the standards contained in the

most recent version of the Ecology “Stormwater Management Manual for
Western Washington”.

Emergency/Contingency Measures:

All site-specific projects proposed under this relicensing must meet the conditions
unless covered under a separate 401 water quality certification:

L.

The Applicant shall develop spill prevention and containment plans for the
projects, and shall have spill cleanup materials available on site.

Fuel hoses, oil drums, oil or fuel transfer valves and fittings, etc., shall be
checked regularly for drips or leaks, and shall be maintained and stored
properly to prevent spills into state waters.

If at any time during work the Applicant finds buried chemical containers,
such as drums, or any unusual conditions indicating disposal of chemicals,
the Applicant shall immediately notify the Ecology’s Southwest Regional
Spill Response Office at (360) 407-6300.

Any work that is out of compliance with the provisions of this Order, or
conditions causing distressed or dying fish, or any discharge of oil, fuel, or
chemicals into state waters, or onto land with a potential for entry into state
waters, is prohibited. If these occur, the Applicant shall immediately take
the following actions:

a) Cease the activity causing the pollution.

b) Assess the possible cause(s) of the water quality problem and take
appropriate measures to correct the problem and/or prevent further
environmental damage.

c) In the event of finding distressed or dying fish, the Applicant shall
collect fish specimens and water samples in the affected area and,
within the first hour of such conditions, make every effort to have

. the water samples analyzed for dissolved oxygen and total sulfides.

d) In the event of a discharge of oil, fuel, or chemicals into state waters,
or onto land with a potential for entry into state waters, containment
and cleanup efforts shall begin immediately and be completed as
soon as possible, taking precedence over normal work, Cleanup shall
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include proper disposal of any spilled material and used cleanup
materials.

€) In the event of a fish kill, immediately notify Ecology’s Southwest
Regional Spill Response Office at (360) 407-6300, the SWRO
Federal Permit Coordinator, and Washington Department of Fish
and Wildlife. Notification shall include a description of the nature
and extent of the problem, any actions taken to correct the problem,
and any proposed changes in operations to prevent further problems.

General Conditions:

1.

This Order does not authorize direct, indirect, permanent, or temporary
impacts to waters of the state or related aquatic resources, except as
specifically provided for in this Order.

Ecology retains continuing jurisdiction to make modifications hereto
through supplemental or amended Order, if it appears necessary to further
protect the public interest and as stated in Section 11.3 of the Agreement.

The Applicant shall construct and operate the project in a manner consistent
with the project description contained in the Public Notice for certification,
or as otherwise approved by Ecology.

A full-time Pollution Control inspector shall be on-site, or on-call and
readily accessible to the site, at all times while construction activities are
occurring that may affect the quality of ground and surface waters of the
state.

The Pollution Control inspector shall have adequate authority to ensure
proper implementation of the SWPPP and Erosion and Sediment Control
Plans, as well as immediate corrective actions necessary because of
changing field conditions. If the Pollution Control Officer issues an order
necessary to implement a portion of the SWPPP or to prevent pollution to
the river, all personnel on site, including the construction contractor and the
contractor’s employees, shall immediately comply with this order.

The Applicant shall provide access to the project site and all mitigation
sites upon request by Ecology or WDFW personnel for site inspections,
monitoring, necessary data collection, or to ensure that conditions of this
Order are being met.
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7. Copies of this Order and all related permits, approvals, and documents shall
be kept on site and readily available for reference by the project managers,
construction managers and foremen, other employees and contractors of the
Applicant, and state agency personnel. '

8. Any person who fails to comply with any provision of this Order shall be
liable for a penalty of up to ten thousand dollars ($10,000) per violation for
each day of continuing noncompliance.

APPENDIX D
SECTION 18 PRESCRIPTIONS
B. U.S. Department of the Interior, Section 18 Prescriptions for Fishways

1. Downstream Fish Passage: Riffe Lake and Cowlitz Falls Collection and
Passage (Settlement Agreement Article 1).

a) Within six (6) months of license issuance, Licensee shall develop and submit a plan
for downstream fish passage and collection at Riffe Lake and Cowlitz Falls, The
Licensee shall prepare the plan in collaboration with, and subject to approval by, the
National Marine Fisheries Service and the U.S. Fish and Wildlife Service. The plan shall
include:
1) a report on the results of negotiations among the Licensee, Lewis County
Public Utility District (licensee for the Cowlitz Falls Project, FERC No. 2833) and
the Bonneville Power Administration regarding shared funding of cooperative
efforts to improve downstream passage and collection effectiveness at or near
Cowlitz Falls;
2) proposed facilities and measures most likely to achieve the goal of 95% Fish
Passage Survival (“FPS”), as defined in the August 2000 Setilement Agreement,
to be funded by the Licensee to contribute to effective downstream passage and
collection at or near Cowlitz Falls and/or to be constructed by the Licensee
downstream of Cowlitz Falls Dam at Riffe Lake;
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3) plans to support the on-going operation and maintenance of facilities and
measures for downstream passage and collection at or near Cowlitz Falls and/or at
Riffe Lake each year for the term of the license;

4) plans for monitoring and evaluation of effectiveness, including determination of
the combined FPS of the existing, proposed new and/or improved facilities at or
near Cowlitz Falls and/or Riffe Lake; and

5) a construction and implementation timeline not to exceed 12 months from plan
approval by the Commission, unless the Licensee can establish good cause for
additional time.

The draft plan shall be provided for 30-day review and comment to the Fisheries
Technical Committee provided for in the August 2000 Settlement Agreement, or if the
Settlement Agreement has become void, to the U.S. Fish and Wildlife Service, National
Marine Fisheries Service, Washington Department of Fish and Wildlife and Washington
Department of Ecology (referred to as “the FTC or agencies”), The Licensee shall
include with the plan documentation of consultation and copies of comments and
recommendations on the plan, and specific descriptions of how the FTC’s or agencies’
comments are accommodated by the plan. The Licensee shall submit the final plan to the
National Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior
to filing with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall implement the plan either on its own or pursuant to an
agreement reached among the Licensee, Bonneville Power Administration and Lewis
County Public Utility District to fund cooperative efforts for passage improvements at or
near Cowlitz Falls.

b) Within eighteen (18) months of completion of the new and/or modified Riffe
Lake/Cowlitz Falls downstream fish passage/collection facilities required above, the
Licensee shall file a report on the effectiveness of the Riffe Lake/Cowlitz Falls
downstream fish passage/collection facilities and measures, including an evaluation of
the FPS achieved by the facilities and measures. If the FPS achieved has not reached
95%, the report shall include a ptan and schedule providing for any further improvements
to downstream passage facilities or measures as are determined by the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service to be most likely successful
in reaching 95% FPS. The Licensee shall prepare and file the plan for further
improvements in accordance with the consultation, review and approval procedures set
forth above, and upon approval by the NMFS and USFWS and filing with the
Commission, shall implement, or support implementation of, the improvements provided
for in the plan. The plan and schedule shall provide for continued monitoring and
evaluation of fish passage effectiveness. The monitoring and evaluation results shall be
provided to the FTC or the agencies in a timely manner.

¢) The Licensee shall implement, or support implementation of, additional downstream
passage facility improvements and file additional reports at 18 month infervals in
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accordance with the preceding paragraph until the Licensee has employed the best
available technology and achieved at least 75% FPS for all species.

1. Downstream Fish Passage: Mayfield (Settlement Agreement Article 2)

a) Within six (6) months of license issuance, the Licensee shall develop and file with the
Commission, a study plan or study results evaluating turbine mortality and the
effectiveness of the existing louver system at Mayfield Dam. The studies shall be
designed and results reviewed in consultation with the Fisheries Technical Committee
provided for in the August 2000 Settlement Agreement, or if the Settlement Agreement
has become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies”). The Licensee shall include with the
study plan and results documentation of consultation and copies of comments and
recommendations on the plan and descriptions of how the FTC’s or agencies’ comments
are accommodated by the plan. The Licensee shall submit the final plan to the National
Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior to filing
with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall conduct the studies.

b) Within three (3) years of license issuance, the Licensee shall develop and file with the
Commission, a plan for improvements to downstream fish passage at Mayfield Dam.
The plan shall be developed in consultation with the FTC or agencies and shall be based

upon, but not limited to, the 90% Fish Passage Report (filed as supplemental information

by the Licensee in February 2000). It shall include:

1) the results of studies of turbine mortality and effectiveness of the existing
louvers;

2) plans for debris handling modifications;

3) plans for changes to the bypass system;

4) a comparison of the proposed improvements with those identified in the 90%
Fish Passage Report along with a justification for any proposed improvements not
included in the 90% Fish Passage Report;

5) a statement of how the proposed improvements will achieve increased Fish
Guidance Efficiency (“FGE”), as defined in the August 2000 Settlement
Agreement, and survival at Mayfield Dam to a level of downstream fish passage
survival rate, also as defined in the August 2000 Settlement Agreement, of greater
than or equal to 95% for anadromous stocks;

6) a construction and implementation schedule not to exceed one year from the
date of plan approval, unless there is good cause for extending the period beyond
one year; and
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7) plans to evaluate the effectiveness of downstream fish passage, including FGE
and the downstream passage survival rate at Mayfield Dam, upon completion of
the proposed improvements.

The Licensee shall include with the plan documentation of consultation and copies of
comments and recommendations on the plan, and specific descriptions of how the FTC’s
or agencies’ comments are accommodated by the plan. The Licensee shall submit the
final plan to the National Marine Fisheries Service and U.S. Fish and Wildlife Service for
approval prior to filing with the Commission. Upon approval by NMFS and USFWS and
filing with the Commission, the Licensee shall implement the plan.

¢) Within eighteen months of the completion of construction of the improvements to
downstream fish passage at Mayfield Dam as provided in the approved schedule, the
Licensee shall file a report on the effectiveness of the modifications, including a
calculation of the downstream fish passage survival rate and FGE achieved by the
facility. If the downstream fish passage survival rate at Mayfield Dam has not achieved
95%, the report shall also include plans to further improve the effectiveness of the

- facilities and measures or to substitute other measures as described in paragraph (d)

below, and to continue monitoring their effectiveness, including continued monitoring of
FGE and the downstream fish passage survival rate. The Licensee shall prepare and file
the plan for further improvements in accordance with the consultation, review and
approval procedures set forth above. Upon approval by NMFS and USFWS and filing
with the Commission, the Licensee shall implement the further improvements provided
for in the plan.

d) Tacoma shall implement additional downstream passage facility modifications or
measures and file additional reports at 18 month intervals in accordance with the
preceding paragraph until either: 1) a 95% downstream fish passage survival rate is
achieved; or 2) the National Marine Fisheries Service and U.S. Fish and Wildlife Service,
in consultation with the FTC or agencies, determine that passage effectiveness and
survival are high enough to support self-sustaining populations of anadromous fish
stocks; that protection of anadromous fish migrating downstream at Mayfield Dam has
been maximized by all reasonable measures and that adjustments to hatchery production
(using then-existing facilities) and/or habitat measures will be required in lieu of further
attempts to improve downstream passage at Mayfield Dam. If NMFS and USEWS elect
to pursue other measures in lieu of further downstream passage improvements, the
Licensee, in consultation with the FTC or agencies, shall prepare a draft plan for other
actions designed to mitigate for continued juvenile mortality at Mayfield Dam. The draft
plan shall be submitted to the FTC or agencies for 30-day review and comment. The
Licensee shall include with the plan documentation of consultation and copies of
comments and recommendations on the plan, and specific descriptions of how the FTC’s
or agencies’ comments are accommodated by the plan. The Licensee shall submit the
final plan to the National Marine Fisheries Service and U.S. Fish and Wildlife Service for
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approval prior to filing with the Commission. Upon approval by NMFS and USFWS and
filing with the Commission, the Licensee shall implement the plan.

¢) Tacoma shall monitor proper operation of passage facilities and evaluate effects of
changed conditions on FGE and downstream fish passage survival, with a summary of
results to be submitted annually to the FTC or agencies. Tacoma shall immediately
report to the FTC or agencies any results indicating a significant reduction in passage
effectiveness or survival, and consult with the FTC or agencies on any further
improvements that may be required to maintain consistently high levels of passage
effectiveness and survival in accordance with the above performance standards.

2. Upstream Iish Passage: Barrier, Mayfield and Mossyrock. (Settlement
Agreement Article 3)

a) The Licensee, in consultation with the National Marine Fisheries Service and U.S,
Fish and Wildlife Service shall provide and maintain effective upstream fish passage at
the Barrier Dam, Mayfield Dam and Mossyrock Dam through trap and haul facilities
immediately upon license issuance, and continuing until volitional upstream passage
systems have been implemented in accordance with this article.

b) Within six months of license issuance, or as soon as practicable thereafter depending
on the availability of marked fish, and updated on an annual basis thereafter, the Licensee
shall file with the Commission a report on adult anadromous fish traveling through the
Cowlitz River Project, prepared in collaboration with the Fisheries Technical Committee
provided for in the Angust 2000 Settiement Agreement, or if the Settlement Agreement
has become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies™). The report shall include: 1) the most
recent version of Tables 3, 4, and 5 from the report entitled Contribution Rate
Benchmarks for Future Runs of Spring Chinook, Fall Chinook, and Coho Produced at
the Cowlitz Salmon Hatchery that provide estimated age 3 recruits and survival
equivalency that enables comparison of future broods to the benchmark run year and
survival rate for each of these species, dated June 28, 2000 and filed with the
Commission concurrently with the August 2000 Cowlitz River Hydroelectric Project
Settlement Agreement; 2) tables estimating the annual number of adult recruits
originating from the Cowlitz River basin upstream of the Toutle River, and including
steelhead, cutthroat trout, and all other indigenous stocks that are produced at the
hatcheries, along with an index of each stock to its benchmark values, or if not otherwise
agreed, a default index of “1”; 3) a plan and schedule for studies, to be conducted at
regular intervals, to evaluate whether the following criteria for implementing effective
upstream passage through volitional facilities have been met: A) adult fish in Mayfield
Lake are able to choose their tributary of origin and survive Mayfield Lake transit at rates
determined by NMFS and USFWS, in consultation with the FTC or agencies, to be
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sufficient to achieve effective upstream passage through volitional facilities; and B) as
determined based on the above-described tables with respect to: (I) the number of pre-
spawners arriving at the Barrier Dam, in at least 3 of 5 consecutive brood years
measured, and based on the 5-year rolling average, exceeds an abundance level which
indicates natural recruitment above Mayfield Dam has achieved self-sustaining levels, as
determined by the National Marine Fisheries Service in consultation with the FTC or
agencies; (ii) the productivity level in 3 of 5 years and the 5-year rolling average, as
measured at the Barrier Dam or other Cowlitz River fish counting facilities by the
recruit/pre-spawner ratio, exceeds 1.0; and (iii) the disease management plan required by
Atticle 8 has been implemented.

¢) For any annual report filed within 12 years of license issuance in which the results of
the studies indicate that, within the next three years or less, the above criteria for
volitional upstream passage will be met with respect to any salmonid species originating
in the Tilton basin and with respect to either spring chinook salmon or late winter
steelhead originating above Mossyrock Dam, the Licensee shall also include proposed
preliminary designs and schedules for the construction of upstream passage systems for
the Project. In the case of Barrier Dam, the proposed modifications shall provide for
breaching the Barrier Dam. In lieu of breaching, a fish ladder may be constructed only if
NMFS and USFWS determine, in consultation with the FTC or agencies, that a ladder is
more appropriate than breaching for effective upstream passage. The proposed
modifications for the Barrier Dam shall also include steps to disable the electrical field in
the event of fish ladder construction or breaching the dam. In the case of Mayfield Dam,
the upstream passage system proposed shall be a ladder with sorting facilities, unless
prior to filing the report the NMFS and USFWS determine that a tram is more
appropriate than a ladder for effective upstream passage, in which case the system

- proposed shall be a tram with sorting facilities. In the case of Mossyrock Dam, the

passage system proposed shall be an adult trap and haul facility to facilitate adult transit
above Cowlitz Falls Dam to be built before or concurrently with the upstream passage
system at Mayfield Dam, unless prior to filing the report the USFWS and NMFS
determine that a comparably-priced tram is more approprtiate than a trap and haul facility
based on studies that show fish are able to migrate through Riffe Lake, and it has also
been determined that an adult upstream passage facility will be developed at Cowlitz
Falls Dam. A draft report shall be provided to the FTC or agencies for review and
comment. The Licensee shall include with the report documentation of consultation and
copies of comments and recommendations on the report, and specific descriptions of how
the FTC’s and agencies’ comments are accommodated by the report. The Licensee shall
submit the final report to the NMFS and USFWS for approval prior to filing with the
Commission. Upon approval by NMFS and USFWS and filing with the Commission, the
Licensee shall implement the proposals in the report.

d) Upon meeting the criteria above for the construction of volitional upstream passage
systems, the Licensee shall proceed expeditiously to- complete the final design, permitting
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and construction of upstreain passage systems. The final design shall be subject to the
same review and approval process described in paragraph ¢) above. Once the report
containing the final design and implementation schedule for the construction of upstream
fish passage systems is approved by NMFS and USFWS and filed with the Commission,
volitional upstream passage facilities shall be completed and made operational within one
(1) year of meeting the criteria or approval of the final design, whichever is later, unless
there is good cause for extending the period beyond one year.

¢) Within five years of license issuance, the Licensee shall establish an interest-bearing
escrow account in the amount of $15 million to contribute to the total cost of constructing
volitional upstream fish passage facilities. To minimize administrative cost and allow
conservative growth, said escrow account may be held by the Licensee as a separate
account (with Licensee being obligated to treat said account substantially similar to an
escrow account), and said account may be invested, consistent with investment
limitations on public agencies within the State of Washington.

f) If at any time the Licensee files a report indicating that the above criteria are not likely
to be met within 15 years following license issuance with respect to listed chinook
salmon or steelhead originating above Mayfield Daim, the Licensee shall consult with the
FTC or agencies, using the best available data at the time, regarding factors that may be
contributing to the failure to meet such criteria, and the likelihood or not that such criteria
will be met for the listed stocks in the foreseeable future.

g) If preliminary or final upstream volitional fish passage design plans and
implementation schedules have not been approved and filed with the Commission at the
end of year 12, the Licensee must prepare and submit preliminary design plans and
schedules in accordance with paragraphs c) and d) if the volitional upstream passage
criteria set forth in paragraphs b) and c) have been met or are likely to be met for any
salmonid species in the Tilton by year 15. The Licensee shall proceed expeditiously with
final design and construction of volitional upstream passage facilities, unless otherwise
directed under paragraph h) below.

h) If within 14 years of license issuance the criteria for volitional upstream passage
facilities, described in b), ¢) and g) above, have not been met and it is determined by the
FTC or agencies, and affected Tribes, with the concurrence of NMFS and USFWS, that
measures in addition to those provided for in the August 2000 Settlement Agreement are
necessary to restore self-sustaining, natural production of ESA-listed stocks in the
Cowlitz River basin, and that expenditure of the escrow fund on such additional measures
in lieu of volitional upstream facilities is necessary and appropriate to achieve natural
stock restoration, consistent with the express purpose of the license and the Settlement
Agreement, and with applicable recovery plans for the listed Cowlitz River stocks, the
Licensee shall submit to the Commission a plan to abandon volitional upstream passage
and expend the funds in the escrow account for the purposes of protecting and promoting
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restoration and recovery of listed Cowlitz River stocks. The draft plan shall be submitted
to the FTC or agencies for 30-day review and comment period. The Licensee shall
include with the plan documentation of consultation and copies of comments and
recommendations on the plan, and specific descriptions of how the FTC’s or agencies’
comments are accommodated by the plan. The Commission reserves the right to require
changes to the plan. Upon Commission approval, the Licensee shall implement the plan.
If the above criteria have not been met for any salmonid-species in the Tilton by year 15,
the Licensee shall continue monitoring fishery conditions for future construction of
upstream volitional fish passage, until either the criteria are met or a decision is made to
abandon upstream volitional passage and fund other necessary and appropriate measures
in accordance with this paragraph.

I) Folldwing construction of volitional upstream passage facilities, the Licensee, in
consultation with the FTC or the agencies, shall monitor the effectiveness of the facilities.
As deemed necessary by NMFS and USFWS, after consultation with the FTC, the
Licensee shall implement such reasonable modifications as may be necessary to improve
passage effectiveness.

i) Any plan required to be filed pursuant to this article shall be prepared in consultation
with the FTC or agencies. The Licensee shall include with the plan documentation of
consultation and copies of comments and recommendations on the plan, and specific
descriptions of how the FTC’s or agencies’ comments are accommodated by the plan.
The Licensee shall submit the plan to the National Marine Fisheries Service and U.S.
Fish and Wildlife Service for approval prior to filing with the Commission. Upon
approval by NMFS and USFWS and filing with the Commission, the Licensee shall
implement the plan.

A. U.S. Department of Commerce Section 18 Prescriptions
B. Downstream Fish Passage: Mossyrock Dam.

ARTICLE X. a) Within six (6) months of license issuance, Licensee shall develop and
submit a plan for downstream fish passage and collection at Riffe Lake and Cowlitz
Falls. The Licensee shall prepare the plan in collaboration with, and subject to approval
by, the National Marine Fisheries Service and the U.S. Fish and Wildlife Service. The
plan shall include: 1) a report on the results of negotiations among the Licensee, Lewis
County Public Utility District (licensee for the Cowlitz Falls Project, FERC No. 2833)
and the Bonneville Power Administration regarding shared funding of cooperative efforts
to improve downstream passage and collection effectiveness at or near Cowlitz Falls; 2)
proposed facilities and measures most likely to achieve the goal of 95% Fish Passage
Survival (“FPS”), as defined in the August 2000 Settlement Agreement, to be funded by
the Licensee to contribute to effective downstream passage and collection at or near
Cowlitz Falls and/or to be constructed by the Licensee downstream of Cowlitz Falls Dam
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at Riffe Lake; 3) plans to support the on-going operation and maintenance of facilities
and measures for downstream passage and collection at or near Cowlitz Falls and/or at
Riffe Lake each year for the term of the license; 4) plans for monitoring and evaluation of
effectiveness, including determination of the combined FPS of the existing, proposed
new and/or improved facilities at or near Cowlitz Falls and/or Riffe Lake; and 5) a
construction and implementation timeline not to exceed 12 months from plan approval by
the Commission, unless the Licensee can establish good cause for additional time. The
draft plan shall be provided for 30-day review and comment to the Fisheries Technical
Committee provided for in the August 2000 Settlement Agreement, or if the Settlement
Agreement has become void, to the U.S. Fish and Wildlife Service, National Marine
Fisheries Service, Washington Department of Fish and Wildlife and Washington
Department of Ecology (referred to as “the FTC or agencies™). The Licensee shall
include with the plan documentation of consultation and copies of comments and
recommendations on the plan, and specific descriptions of how the FTC’s or agencies’
comments are accommodated by the plan. The Licensee shall submit the final plan to the
National Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior
to filing with the Commission. Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall implement the plan either on its own or pursuant to an
agreement reached among the Licensee, Bonneville Power Administration and Lewis
County Public Utility District to fund cooperative efforts for passage improvements at or
near Cowlitz Falls.

b) Within eighteen (18) months of completion of the new and/or modified Riffe
Lake/Cowlitz Falls downstream fish passage/collection facilities required above, the
Licensee shall file a report on the effectiveness of the Riffe Lake/Cowlitz Falls
downstream fish passage/collection facilities and measures, including an evaluation of
the FPS achieved by the facilities and measures. If the FPS achieved has not reached
95%, the report shall include a plan and schedule providing for any further improvements
to-downstream passage facilities or measures as are determined by the U.S. Fish and
Wildlife Service and the National Marine Fisheries Service to be most likely successful
in reaching 95% FPS. The Licensee shall prepare and file the plan for further
improvements in accordance with the consultation, review and approval procedures set
forth above, and upon approval by the NMFS and USFWS and filing with the
Commission, shall implement, or support implementation of, the improvements provided
for in the plan. The plan and schedule shall provide for continued monitoring and
evaluation of fish passage effectiveness. The monitoring and evaluation results shall be
provided to the FTC or the agencies in a timely manner.

c) The Licensee shall implement, or support implementation of, additional downstream
passage facility improvements and file additional reports at 18 month intervals in
accordance with the preceding paragraph until the Licensee has employed the best
available technology and achieved at least 75% FPS for all species.

A. Downstream Fish Passage: Mayfield Dam.
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ARTICLE XI. a) Within six (6) months of license issuance, the Licensee shall develop
and file with the Commission, a study plan or study results evaluating turbine mortality
and the effectiveness of the existing louver system at Mayfield Dam. The studies shall be
designed and results reviewed in consultation with the Fisheries Technical Committee
provided for in the August 2000 Settlement Agreement, or if the Settlement Agreement
has become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies”). The Licensee shall include with the
study plan and results documentation of consultation and copies of comments and
recommendations on the plan and descriptions of how the FTC’s or agencies’ comments
are accommodated by the plan. The Licensee shall submit the final plan to the National
Marine Fisheries Service and U.S. Fish and Wildlife Service for approval prior to filing
with the Commission, Upon approval by NMFS and USFWS and filing with the
Commission, the Licensee shall conduct the studies.

b) Within three (3) years of license issuance, the Licensee shall develop and file with the
Commission, a plan for improvements to downstream fish passage at Mayfield Dam.
The plan shall be developed in consultation with the FTC or agencies and shall be based
upon the 90% Fish Passage Report (filed as supplemental information by the Licensee in
February 2000). It shall include: 1) the results of studies of turbine mortality and
effectiveness of the existing louvers; 2) plans for debris handling modifications; 3) plans
for changes to the bypass systemn; 4) a comparison of the proposed improvements with
those identified in the 90% Fish Passage Report along with a justification for any
proposed improvements not included in the 90% Fish Passage Report; 5) a statement of
how the proposed improvements will achieve increased Fish Guidance Efficiency
(“FGE™), as defined in the August 2000 Settlement Agreement, and survival at Mayfield
Dam to a level of downstream fish passage survival rate, also as defined in the August
2000 Settlement Agreement, of greater than or equal to 95% for anadromous stocks; 6) a
construction and implementation schedule not to exceed one year from the date of plan
approval, unless there is good cause for extending the period beyond one year; and 7)
plans to evaluate the effectiveness of downstream fish passage, including FGE and the
downstream passage survival rate at Mayfield Dam, upon completion of the proposed
improvements. The Licensee shall include with the plan documentation of consultation
and copies of comments and recommendations on the plan, and specific descriptions of
how the FTC’s or agencies’ comments.are accommodated by the plan. The Licensee
shall submit the final plan to the National Marine Fisheries Service and U.S. Fish and
Wildlife Service for approval prior to filing with the Commission. Upon approval by
NMFS and USFWS and filing with the Commission, the Licensee shall implement the
plan.

¢) Within eighteen months of the completion of construction of the improvements to
downstream fish passage at Mayfield Dam as provided in the approved schedule, the
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Licensee shall file a report on the effectiveness of the modifications, including a
calculation of the downstream fish passage survival rate and FGE achieved by the
facility. If the downstream fish passage survival rate at Mayfield Dam has not achieved
95%, the report shall also include plans to further improve the effectiveness of the
facilities and measures or to substitute other measures as described in paragraph (d)
below, and to continue monitoring their effectiveness, including continued monitoring of
FGE and the downstream fish passage survival rate. The Licensee shall prepare and file
the plan for further improvements in accordance with the consultation, review and
approval procedures set forth above. Upon approval by NMFS and USFWS and filing
with the Commission, the Licensee shall implement the further improvements provided
for in the plan.

d) Tacoma shall implement additional downstream passage facility modifications or
measures and file additional reports at 18 month intervals in accordance with the
preceding paragraph until either: 1) a 95% downstream fish passage survival rate is
achieved; or 2) the National Marine Fisheries Service and U.S. Fish and Wildlife Service,
in consultation with the FTC or agencies, determine that passage effectiveness and
survival are high enough to support self-sustaining populations of anadromous fish
stocks; that protection of anadromous fish migrating downstream at Mayfield Dam has
been maximized by all reasonable measures and that adjustments to hatchery production
(using then-existing facilities) and/or habitat measures will be required in lieu of further
attempts to improve downstream passage at Mayfield Dam. )

¢) Tacoma shall monitor proper operation of passage facilities and evaluate effects of
changed conditions on FGE and downstream fish passage survival, with a summary of
results to be submitted annually to the FTC or agencies. Tacoma shall immediately
report to the FTC or agencies any results indicating a significant reduction in passage
effectiveness or survival, and consult with the FTC or agencies on any further
improvements that may be required to maintain consistently high levels of passage
effectiveness and survival in accordance with the above performance standards.

B. Upstream passage, Barrier, Mayfield and Mossyrock.

~ ARTICLE XII. a) The Licensee, in consultation with the National Marine Fisheries
Service and U.S. Fish and Wildlife Service shall provide and maintain effective upstream
fish passage at the Barrier Dam, Mayfield Dam and Mossyrock Dam through trap and
hau! facilities immediately upon license issuance, and continuing until volitional
upstream passage systems have been implemented in accordance with this article.

b) Within six months of license issuance, or as soon as practicable thereafter depending
on the availability of marked fish, and updated on an annual basis thereafter, the Licensee
shall file with the Commission a report on adult anadromous fish traveling through the
Cowlitz River Project, prepared in collaboration with the Fisheries Technical Committee
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provided for in the August 2000 Settlement Agreement, or if the Settlement Agreement
has become void, with the U.S. Fish and Wildlife Service, National Marine Fisheries
Service, Washington Department of Fish and Wildlife and Washington Department of
Ecology (referred to as “the FTC or agencies™). The report shall include: 1) the most
recent version of Tables 3, 4, and 5 from the report entitled Contribution Rate
Benchmarks for Future Runs of Spring Chinook, Fall Chinook, and Coho Produced at
the Cowlitz Salmon Hatchery that provide estimated age 3 recruits and survival
equivalency that enables comparison of future broods to the benchmark run year and
survival rate for each of these species, dated June 28, 2000 and filed with the
Commission concurrently with the August 2000 Cowlitz River Hydroelectric Project
Settlement Agreement; 2) tables estimating the annual number of adult recruits
originating from the Cowlitz River basin upstream of the Toutle River, and including
steelhead, cutthroat trout, and all other indigenous stocks that are produced at the
hatcheries, along with an index of each stock to its benchmark values, or if not otherwise
agreed, a default index of “1”; 3) a plan and schedule for studies, to be conducted at
regular intervals, to evaluate whether the following criteria for implementing effective
upstream passage through volitional facilities have been met: A) adult fish in Mayfield
Lake are able to choose their tributary of origin and survive Mayfield Lake transit at rates
determined by NMFS and USFWS, in consultation with the FTC or agencies, to be
sufficient to achieve effective upstream passage through volitional facilities; and B) as
determined based on the above-described tables with respect to: (I) the number of pre-
spawners arriving at the Barrier Dam, in at least 3 of 5 consecutive brood years
measured, and based on the 5-year rolling average, exceeds an abundance level which
indicates natural recruitment above Mayfield Dam has achieved self-sustaining levels, as
determined by the National Marine Fisheries Service in consultation with the FTC or
agencies; (ii) the productivity level in 3 of 3 years and the 5-year rolling average, as
measured at the Barrier Dam or other Cowlitz River fish counting facilities by the
recruit/pre-spawner ratio, exceeds 1.0; and (iii) the disease management plan required by

"Article 8 has been implemented.

¢) For any annual report filed within 12 years of license issuance in which the results of
the studies indicate that, within the next three years or less, the above criteria for
volitional upstream passage will be met with respect to any salmonid species originating
in the Tilton basin and with respect to either spring chinook salmon or late winter
steethead originating above Mossyrock Dam, the Licensee shall also include proposed
preliminary designs and schedules for the construction of upstream passage systems for
the Project. In the case of Barrier Dam, the proposed modifications shall provide for
breaching the Barrier Dam. In lieu of breaching, a fish ladder may be constructed only if
NMFS and USFWS determine, in consultation with the FTC or agencies, that a ladder is
more appropriate than breaching for effective upstream passage. The proposed
modifications for the Barrier Dam shall also include steps to disable the electrical field in
the event of fish ladder construction or breaching the dam. In the case of Mayfield Dam,
the upstream passage system proposed shall be a ladder with sorting facilities, unless
prior to filing the report the NMFS and USFWS determine that a tram is more
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appropriate than a ladder for effective upstream passage, in which case the system
proposed shall be a tram with sorting facilities. In the case of Mossyrock Dam, the
passage system proposed shall be an adult trap and haul facility to facilitate adult transit
above Cowlitz Falls Dam to be built before or concurrently with the upstream passage
system at Mayfield Dam, unless prior to filing the report the USFWS and NMFS
determine that a comparably-priced tram is more appropriate than a trap and haul facility
based on studies that show fish are able to migrate through Riffe Lake, and it has also
been determined that an adult upstream passage facility will be developed at Cowlitz
Falls Dam. A draft report shall be provided to the FTC or agencies for review and
comment. The Licensee shall include with the report documentation of consultation and
copies of comments and recommendations on the report, and specific descriptions of how
the FTC’s and agencies’ comments are accommodated by the report. The Licensee shall
submit the final report to the NMFS and USFWS for approval prior to filing with the

* Commission. Upon approval by NMFS and USFWS and filing with the Commission, the
Licensee shall implement the proposals in the report.

d) Upon meeting the criteria above for the construction of volitional upstream passage
systems, the Licensee shall proceed expeditiously to complete the final design, permitting
and construction of upstream passage systems. The final design shall be subject to the
same review and approval process described in paragraph c) above. Once the report
containing the final design and implementation schedule for the construction of upstream
fish passage systems is approved by NMFS and USFWS and filed with the Commission,
volitional upstream passage facilities shall be completed and made operational within one
(1) year of meeting the criteria or approval of the final design, whichever is later, unless
there is good cause for extending the period beyond one year.

e) Within five years of license issuance, the Licensee shall establish an interest-bearing
escrow account in the amount of $15 million to contribute to the total cost of constructing
volitional upstream fish passage facilities. To minimize administrative cost and allow
conservative growth, said escrow account may be held by the Licensee as a separate
account (with Licensee being obligated to treat said account substantially similar to an
escrow account), and said account may be invested, consistent with investment
limitations on public agencies within the State of Washington,

f) If at any time the Licensee files a report indicating that the above criteria are not likely
to be met within 15 years following license issnance with respect to listed chinook
salmon or steelhead originating above Mayfield Dam, the Licensee shall consult with the
FTC or agencies, using the best available data at the time, regarding factors that may be
contributing to the failure to meet such criteria, and the likelihood or not that such criteria
will be met for the listed stocks in the foreseeable future.

g) If preliminary or final upstream volitional fish passage design plans and
implementation schedules have not been approved and filed with the Commission at the
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end of year 12, the Licensee must prepare and submit preliminary design plans and
schedules in accordance with paragraphs ¢) and d) if the volitional upstream passage
criteria set forth in paragraphs b) and ¢) have been met or are likely to be met for any
salmonid species in the Tilton by year 15. The Licensee shall proceed expeditiously with
final design and construction of volitional upstream passage facilities, unless otherwise
directed under paragraph h) below.

) If within 14 years of license issuance the criteria for volitional upstream passage
facilities, described in b), c) and g) above, have not been met and it is determined by the
FTC or agencies, and affected Tribes, with the concurrence of NMFS and USFWS, that
measures in addition to those provided for in the August 2000 Settlement Agreement are
necessary to restore self-sustaining, natural production of ESA-listed stocks in the
Cowlitz River basin, and that expenditure of the escrow fund on such additional measures
in lieu of volitional upstream facilities is necessary and appropriate to achieve natural
stock restoration, consistent with the express purpose of the license and the Settlement
Agreement, and with applicable recovery plans for the listed Cowlitz River stocks, the
Licensee shall submit to the Commission a plan to abandon volitional upstream passage
and expend the funds in the escrow account for the purposes of protecting and promoting
restoration and recovery of listed Cowlitz River stocks. If the above criteria have not
been met for any salmonid species in the Tilton by year 15, the Licensee shall continue
monitoring fishery conditions for future construction of upstream volitional fish passage,
until either the criteria are met or a decision is made to abandon upstream volitional
passage and fund other necessary and appropriate measures in accordance with this
paragraph.

I) Following construction of volitional upstream passage facilities, the Licensee, in
consultation with the FTC or the agencies, shall monitor the effectiveness of the facilities.
As deemed necessary by NMFS and USFWS, after consultation with the FTC, the
Licensee shall implement such reasonable modifications as may be necessary to improve
passage effectiveness.

7) Any plan required to be filed pursuant to this article shall be prepared in consultation
with the FTC or agencies. The Licensee shall include with the plan documentation of
consultation and copies of comments and recommendations on the plan, and specific
descriptions of how the FTC’s or agencies’ comments are accomnodated by the plan.
The Licensee shall submit the plan to the National Marine Fisheries Service and U.S.
Fish and Wildlife Service for approval prior to filing with the Commission. Upon
approval by NMFS and USFWS and filing with the Commission, the Licensee shall
implement the plan.
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