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RESOLUTION NO. U-109353

A RESOLUTION related to the purchase of materials, supplies, equipment
and the furnishing of services; authorizing the City officials to enter into
contracts and, where specified, waive competitive bidding requirements,
authorize sale of surplus property, or increase or extend existing
agreements.

WHEREAS the City of Tacoma, Department of Public Utilities, requested
bids/proposals for the purchase of certain materials, supplies, equipment and/or
the furnishing of certain services, or proposes to purchase off an agreement
previously competitively bid and entered into by another governmental entity, or
for the sales of surplus, or desires to increase and/or extend an existing |
agreement, all as explained by the attached Exhibit “A,” which by this reference
is incorporated herein, and

WHEREAS in response thereto, bids/proposals (or prices from another
governmental agreement) were received, all as evidenced by Exhibit “A,” and

WHEREAS the Board of Contracts and Awards and/or the requesting
division have heretofore made their recommendations, which may include
waiver of the formal competitive bid process because it was not practicable to
follow said process, or because the purchase is from a single source, or there is
an emergency that requires such waiver, and/or waiver of minor deviations, and
in the case of sale of surplus, a declaration of surplus has been made certifying
that said items are no longer essential for continued effective utility service, as

explained in Exhibit “A,” and
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WHEREAS the Director requests authorization, pursuant to
TMC 1.06.269 A, to amend contract amounts up to $200,000 and to approve
term extensions and renewals for all items contained in Exhibit “A;” Now,
therefore,

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

That the Public Utility Board of the City of Tacoma hereby concurs and
approves the recommendations of the Board of Contracts and Awards and/or
the requesting division, and approves, as appropriate: (1) the purchase and/or
furnishing of those materials, supplies, equipment or services recommended for
acceptance; (2) the sale of surplus materials, supplies or equipment
recommended for acceptance; (3) the Interlocal agreement that authorizes
purchase off another governmental entity's contract; (4) the increase and/or
extension of an existing agreement, and said matters may include waiver of the
formal competitive bid process and/or waiver of minor deviations, all as set forth
on Exhibit “A,” and authorizes the execution, delivery and implementation of
appropriate notices, contracts and documents by the proper officers of the City
for said transactions, and (5) the administrative authority of the Director, per
TMC 1.06.269 A., to amend contract amounts up to $200,000 and to approve
term extensions and contract renewals for all items in Exhibit “A.”

Approved %tc_) form and legality:

7 7 Chair
5 4 e,
Chief Deputy City Attorney Secretary
Adopted

Clerk
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EXHIBIT “A”

RESOLUTION NO.: U-10953
City of Tacoma - ITEMNO.: | #l
Finance MEETING DATE: 09/13/2017
DATE: 08/16/2017
TO: Board of Confracts and Awards

SUBJECT: Citywide Contract for Furniture and Related Services
Budgeted from various dept. funds

Cooperative Contract with U.S. Communities Contract No. 4400003403, SAP
~Contract No. 4600010808

RECOMMENDATION: The Finance Department, Procurement and Payables Division
recommends approval to increase Contract No. 4600010808 to Business Interiors Northwest
(BINW), Tacoma, WA, in the amount of $2,200,000 plus applicable sales tax for the as needed
purchase of Herman Miller furniture and related services. This will bring the contractto a
cumulative total of $4,200,000 plus applicable sales tax.

EXPLANATION: This contract was originally executed in June of 2015 for $2,000,000 for

citywide use. The initial value was based on historical usage. Due to large furniture purchases
to furnish new offices and remodel existing offices, the contract will run out of funds prior to its
expiration date. The increase of funds will ensure contract usability until its expiration date of

May 31, 2020. By creating a citywide contract for furniture, we are able to take advantage of the
- volume discount of the US Communities National Contract. '

COMPETITIVE SOLICITATION: This contract was originally awarded to BINW as a result of a
Cooperative Agreement with U.S. Communities Contract No. 4400003403 resulting from the
RFP No. 2000000330 completed in July 2012. U.S. Communities Contract No.4400003403 was
a competitively solicited contract valid until December 31, 2016 with options of four (4) one (1)
year extensions and includes the Herman Miller furniture and services. The County of Fairfax,
Virginia, was the lead agency issuing the solicitation on behalf of U.S. Communities
Government Purchasing Alliance. Sixteen submittals were received on July 26, 2012. This
contract meets Tacoma's competitive solicitation requirements by means of an interlocal

- cooperative purchasing agreement with U.S. Communities Government Purchasing Alliance.
The contract language allows City of Tacoma to incorporate its own standard terms and
conditions, including payment by procurement card. The contract offers discount tiers for
‘volume purchases, various delivery options, best price guarantee, no minimum purchase
requirement, an extensive sustainable furniture portfolio and no cost to use the contract.

Business Interiors Northwest (BINW), located in Tacoma, is the exclusive Herman Miller
authorized distributor in our area.

CONTRACT HISTORY: This contract was originally executed in June 2015 for $2,000,000 for
citywide use. This will be the first amendment to the contract.

FUNDING: Funds for this are available in various dept. funds. Funding beyond the current
biennium is subject to future availability of funds.

C&A_Increase Revised: 04/20/2017
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PROJECT ENGINEER/COORDINATOR: Kimberly Ward, Senior Buyer, (253)502-8250

atsy BEA— William A. Gaines
P rement and Payables Division Manage Director of Utilities/CEO

cc:  Kimberly Ward, Finance/Purchasing
SBE Coordinator
LEAP Coordinator

FINAMCE PURCHASING
SEP 120171041328



EXHIBIT “A”
RESOLUTION NO.: ___U-10953
| | #
Cily of Tacoma ITEM NO:: _
Finance MEETING DATE:  09/13/2017

DATE: - 8/11/2017 -
TO: Board of Contracts and Awards

SUBJECT: Citywide Contract-NAPA Automotive Parts
Budgeted from various dept. funds

Cooperative Contract with Washington State DES Contract No. #01809
Contract No. 4600012403

RECOMMENDATION: The Finance Department, Procurement and Payables Division requests
approval to increase Contract No. 4600012403 to Standard Parts Corp. Fife, WA by $200,000,
plus sales tax, for the as-needed purchase of automotive parts. This increase will bring the
contract to a cumulative total of $400,000, plus sales tax.

EXPLANATION: This contract provides for the as needed purchase of automotive parts to all city
departments and divisions. The current citywide contract is valid through August 9, 2018, but will run
out of funds prior to the expiration. The City was already purchasing from NAPA without contract
pricing. Piggybacking off this agreement allows the city to purchase what they were already

purchasing, but at a lower cost. Standard Parts Corp can provide service to the city through two Iocal
stores.

COMPETITIVE SOngITATIQN: This contract was originally awarded to Standard Parts Corp
as a result of a Cooperative Agreement with the Washington's State Department of Enterprise
Contract No. 01809 resulting from the statewide Specification No. 01809 in July 2009. The

contractor has agreed to increase the contract at the same prices, terms, and conditions as the
original contract.

CONTRACT HISTORY: This contract was originally executed in April 2017 for $200,000 for
citywide use in addition to three pre-existing department contracts (4600006862, 4600008981,
& 4600011725.) With the transition to Ariba, the department level contracts will be closing. All
purchases will be made under the citywide contract resulting in a need for more funds to ensure
contract usability until its expiration date of August 9, 2018. This increase will bring the contract
to a cumulative total of $400,000, pius sales tax. This is the first amendment to the contract.

FUNDING: Funds for this are available in various individual division budgets that will utilize this
contract

: Kimberly Ward, Senior Buyer, (253) 502-8250.

.

a;fi?é t i ' William A. Gaines
curement and Payables Division Manage Director of Utilities/CEO

cc:  Kimberly Ward Finance/Purchasing
SBE Coordinator
LEAP Coordinator

FIMANCE PURCHASING
S5EP 12017 1041184



EXHIBIT “A”
TACOMA PUBLIC UTILITIES

3628 South 35th Street RESOLUTION NO.: U-10953
Tacoma, Washington 98409-3192 ITEM NO.: #3

MEETING DATE:  SEPTEMBER 13, 2017

DATE: August 31, 2017

TO: Board of Contracts and Awards

SUBJECT: Purchase of Motor Vehicles

Budgeted from the Power, Water and Rail Divisions and Fleet Services Fund
WA State Contract No. 05916

RECOMMENDATION: Tacoma Public Utilities (TPU) Fleet Services recommends contracts be

awarded to the following listed vendors for the purchase of various new motor vehicles planned
for replacement in 2017-2018:

Vendor Location Amount (plus applicable sales tax)
1. Columbia Ford Lincoln Longview, WA $1,730,000.00
2. Northsound Auto Group LLC Everett, WA $ 960,000.00

The contract amounts requested are the total estimated replacement costs that include the base

price plus options planned for these new vehicle purchases. These contracts combined reflect
a total award of $2,690,000.00, plus applicable sales tax.

EXPLANATION: The new vehicles (detailed on the attached list), will be assigned across TPU
divisions for workgroups to use in fulfilling work responsibilities throughout our service area to
include outlying site locations such as Water's Green River Watershed and McMillin Reservoir;
Power’s Cowlitz, Nisqually, Wynoochee, and Cushman Projects. The new vehicles will replace

existing vehicles subject to Fleet replacement criteria, which addresses a combination of
mileage, age, mechanical condition, and job suitability.

The typical replacement criterion has been ten years or 100,000 miles for light-duty equipment.
These are very general guidelines and Fleet Services works with the assigned workgroups to
determine the actual replacement schedule based on use, specific maintenance issues,
changes in technology, changes in work needs, etc. The vehicles replaced may end up being
assigned to other work areas or will be sold at public auction using City surplus procedures.

COMPETITIVE SOLICITATION: These contracts were awarded by vehicle category types as a

result of State of Washington Invitation for Bid 05916. The contract term is January 5, 2017

through January 5, 2021, and has options to extend with a final term end date of January 5, —e—
2025, pending the State's approval. The vehicles are ordered with specified options as needed t
however, are subject to an order cutoff date determined by the various vehicle-manufacturing ——%—
companies in order to meet model year production. TS o
Through an interlocal cooperative purchasing agreement, the City of Tacoma purchases will bé T
at State contract prices and terms, and meet competitive bidding requirements. Utilizing this w——
State contract is the most cost-effective means as price concessions received by the State w—=y
exceed those TPU would receive as a single entity. This is due to the high quantity of purchases ACOMA
made by State agencies, as well as municipalities and other government agencies. WATER

CONTRACT HISTORY: New contract.

H

TACOMA
C&A_InterlocalPurchase Revised: 04/20/2017 RAIL




Board of Contracts and Awards
Page 2

FUNDING: Funds for this are available in the 2017-2018 budget of the Department of Public
Utilities for the Power, Water and Rail Divisions and the Fleet Services Fund.

SBE/LEAP COMPLIANCE: Not applicable.

PROJECT ENGINEER/COORDINATOR: Don Ashmore, Utilities Fleet Manager, Transmission
& Distribution Fleet Services, 253-502-8575.

Chris Robinson
Powiﬁjperintendentmig/ Interim Water Superintendent

Dale King, Superintendent
Rail Superintendent

APPROVED:

Hilliam A. Gaines
Director of Utilities/CEO

cc. Doreen Klaaskate, Senior Buyer, Finance/Purchasing
Dolores Stegeman, Transmission & Distribution Manager

Don Gesch, Transmission & Distribution Assistant Manager
SBE Coordinator

|LEAP Coordinator

File: Report of Planned Vehicles
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EXHIBIT “A”
TACOMA PUBLIC UTILITIES . 10953
3628 South 35th Street RESOLUTION NO.: u-1
Tacoma, Washington 98409-3192 ITEM NO.: #4

MEETING DATE:  SEPTEMBER 13, 2017

DATE: August 31, 2017

TO: Board of Contracts and Awards

SUBJECT: Purchase of Vehicles

Budgeted from the Power, Water and Rail Divisions and Fieet Services Fund
National Joint Powers Alliance (NJPA) Contract 120716 - NAF

RECOMMENDATION: Tacoma Public Utilities (TPU) Fleet Services recommends a contract be
awarded to 72 Hour LLC dba National Auto Fleet Group, Watsonville, CA, for the purchase of
various new vehicles planned for replacement in 2017-2018. The contract amount requested is
the total estimated replacement costs that include the base price plus options planned for these

new vehicle purchases. The contract amount reflects a total award of $1,720,000.00, plus
applicable sales tax.

~

EXPLANATION: The new vehicles (detailed on the attached list), will be assigned across TPU
divisions for workgroups to use in fulfilling work responsibilities throughout our service area to
include outlying site locations such as Water's Green River Watershed and McMillin Reservoir;
Power's Cowlitz, Nisqually, Wynoochee, and Cushman Projects. The new vehicles will replace

existing vehicles subject to Fleet replacement criteria, which addresses a combination of
mileage, age, mechanical condition, and job suitability.

The typical replacement criterion has been ten years or 100,000 miles for light-duty equipment.
These are very general guidelines and Fleet Services works with the assigned workgroups to
determine the actual replacement schedule based on use, specific maintenance issues,
changes in technology, changes in work needs, etc. The vehicles replaced may end up being
assigned to other work areas or will be sold at public auction using City surplus procedures.

COMPETITIVE SOLICITATION: This contract was awarded to 72 Hour LLC dba National Auto
Fleet Group, as a result of Request for Proposals 120716 conducted by the National Joint
Powers Alliance (NJPA) in December, 2016. The Contract term is January 17, 2017 through
January 17, 2021 with the option to extend for a fifth year at NJPA's discretion. The vehicles
are ordered with specified options as needed however, are subject to an order cutoff date

determined by the various vehicle-manufacturing companies in order to meet model year
production.

National Joint Powers Alliance (NJPA) is a municipal contracting government agency that &~
services thousands of government agencies nationally. NJPA offers a multitude of —Se—

cooperatively contracted products, equipment and service opportunities, which are awarded CACOMA
through a competitive bidding process.

Through NJPA Membership Number 97380, Tacoma Public Utilities may purchase from variou?”
contracts that offer a significant discount. _

[
[ |
The City is saving between 15.83% - 44.85% on these purchases by utilizing this contract. TACOMA
- w
CONTRACT HISTORY: New contract. - .
————
R
b
g

. TACOMA
C&A_lInterlocalPurchase Revised: 04/20/2017 L




Board of Contracts and Awards
Page 2

FUNDING: Funds for this are available in the 2017-2018 budget of the Department of Public
Utilities for the Power, Water and Rail Divisions and the Fleet Services Fund.

SBE/LEAP COMPLIANCE: Not applicable.

PROJECT _ENGINEERICOC)RDINATOR: Don Ashmore, Utilities Fleet Manager, Transmission
& Distribution Fieet Services, 253-502-8575.

Chris Robinson W

Power Superintendent/COO Interim Water Superintendent

Wl 1.

Dale King, Superintendent
Rail Superintendéent

APPROVED:

M

William A. Gaines
Director of Utilities/CEO

cc: - Doreen Klaaskate, Senior Buyer, Finance/Purchasing
Dolores Stegeman, Transmission & Distribution Manager
Don Gesch, Transmission & Distribution Assistant Manager
SBE Coordmator
LEAP Coordinator

File: Report of Planned Trailers
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EXHIBIT “A”
TACOMA PUBLIC UTILITIES
3628 South 35th Street RESOLUTION NO.: U-10953

Tacoma, Washington 98409-3192 ITEM NO.: #5

MEETING DATE:  SEPTEMBER 13, 2017

DATE: August 31, 2017
TO: Board of Contracts and Awards

SUBJECT: Purchase of Aerial Device Truck Bodies
Budgeted from the Power Division and Fleet Services Fund
National Joint Powers Alliance (NJPA) Contract 042815 - TER

RECOMMENDATION: Tacoma Public Utilities (TPU) Fleet Services recommends a contract bfa
awarded to Terex Utilities, Inc., White House, TN, for the purchase of three (3) new Terex Hi-

Ranger HRX55 aerial device truck bodies. The contract amount reflects a total award of
$574,845.00, plus applicable sales tax.

EXPLANATION: These new aerial device truck bodies will be installed on new City-owned
chassis to complete the unit as what is also known as a bucket truck.

The new units will be assigned to Tacoma Power’s Transmission & Distribution section’s Line
group and will be used for timely response to emergencies and power outages as well as
various maintenance and construction projects throughout Tacoma Power’s service area.

The new units will replace existing units that comply with Fleet replacement criteria, whigh
addresses a combination of mileage, age, mechanical condition, and job suitability. The units
being replaced will be sold at public auction using City surplus procedures.

COMPETITIVE SOLICITATION: This contract was awarded to Terex Utilities, Inc., as a result
of Request for Proposals 042815 conducted by the National Joint Powers Alliance (NJPA) in
April, 2015. The Contract term is May 19, 2015 through May 19, 2019 with the option to extend
for a fifth year at NJPA’s discretion. This contract can be used on an as-needed basis.

National Joint Powers Alliance (NJPA) is municipal contracting government agency that
services thousands of government agencies nationally. NJPA offers a muititude of

cooperatively contracted products, equipment and service opportunities, which are awarded
through a competitive bidding process.

Through NJPA Membership Number 97380, Tacoma Public Utilities may purchase from various
contracts that offer a significant discount.

*
*

The City is saving 8% on this purchase by utilizing this contract. .
TACOMA

CONTRACT HISTORY: New contract. POWER

FUNDING: Funds for this are available in the 2017-2018 budget of the Department of Public

Utilities for the Power and the Fleet Services Fund. e
|
SBE/LEAP COMPLIANCE: Not applicable. TACOMA
e
T
I
e

TACOMA
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Board of Contracts and Awards
Page 2

PROJECT ENGINEER/COORDINATOR: Don Ashmore, Utilities Fleet Manager Transmission
& Distribution Fleet Services, 253-502-8575.

Ll —

Chris Robinson .
Power Superintendent/COO

APPROVED:

s

William A. Gaines
Director of Utilities/CEO

cc: Doreen Klaaskate, Senior Buyer, Finance/Purchasing
Dolores Stegeman, Transmission & Distribution Manager

Don Gesch, Transmission & Distribution Assistant Manager
SBE Coordinator

LEAP Coordinator

File: Report of Planned Trailers



EXHIBIT “A”

RESOLUTIONNO.: 0 10933

TACOMA PUBLIC UTILITIES

3628 South 35th Street

ITEM NO.: #6

Tacoma, Washington 98409-3192

MEETING DATE:  SEPTEMBER 13, 2017

DATE:  August 29, 2017
TO: " Board of Contracts and Awards

SUBJECT: Purchase of Trailers (Various Sizes)

Budgeted from the Power, Water and Rail DlVISlonS and Fleet Services Fund
WA State Contract No. 00816

RECOMMENDATION: Tacoma Public Utilities (TPU) Fleet Services recommends a contract be
awarded to Fine Family LLC dba Trailer Boss, Olympia, WA, for the purchase of various new
trailers planned for replacement in 2017-2021. The contract amount requested is a rounded
total of estimated replacement costs that include the base price plus options planned for these

new trailer purchases. The contract amount reflects a total award of $682,614.50, plus
applicable sales tax.

EXPLANATION: The trailers (detailed in the attached report), will be assigned across TPU
- divisions for workgroups to use in support of maintenance and construction projects throughout

our service area to include outlying site locations such as Water's Green River Watershed and
McMillin Reservoir; Power's Cowlitz, Nisqually, Wynoochee, and Cushman Projects.

The new trailers will replace existing units subject to Fleet replacement criteria, which addresses
a combination of mileage, age, mechanical condition, and job suitability. The units being
replaced will be sold at public auction using City surplus procedures.

COMPETITIVE SOLICITATION: This contract was awarded to Fine Family LLC dba Trailer

Boss, as a result of State of Washington Invitation for Bid 00816, which was solicited in 20186.
The contract term is January 9, 2017 through December 31, 2024.

Through an interlocal cooperative purchasing agreement, the City of Tacoma purchases will be
at State contract prices and terms, and meet competitive bidding requirements. Utilizing this
State contract is the most cost-effective means as price concessions received by the State
exceed those TPU would receive as a single entity. This is due to the high quantity of purchases
made by State agencies, as well as municipalities and other government agencies.

The City is.saving between 1% - 6% percent on these purchases by utilizing the State contract.

CONTRACT HISTORY: New contract.

FUNDING: Funds for this are available in the 2017-2018 budget of the Department of Public

——i—
*
li—
*

Utilities for the Power, Water and Rail Divisions and the Fleet Services Fund. The plannedTPAgvggRA

purchases past the current biennium will be dependent on budget approval.

SBE/LEAP COMPLIANCE: Not applicable.

C&A_InterlocalPurchase Revised: 04/20/2017
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Board of Contracts and Awards
Page 2

PROJECT ENGINEER/COORDINATOR: Don Ashmore, Utilities Fleet Manager, Transmission
& Distribution Fleet Services, 253-502-8575.

Chris Robinson @’W——’—//
Povgn Superintendent/COO interim Water Superintendent

Dale King, Superintendf‘s

-Rail Superintendent

APPROVED:

...

William A. Gaines
Director of Utilities/CEO

cc.  Doreen Klaaskate, Senior Buyer, Finance/Purchasing
Dolores Stegeman, Transmission & Distribution Manager
Don Gesch, Transmission & Distribution Assistant Manager
SBE Coordinator
LEAP Coordinator

File: Report of Planned Trailers
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EXHIBIT “A”
TACOMA PUBLIC UTILITIES

U-10953
3628 South 35th Street RESOLUTION NO.:
Tacoma, Washington 98409-3192 ITEM NO.: #7

MEETING DATE: SEPTEMBER 13, 2017

DATE: August 29, 2017

TO: Board of Contracts and Awards

SUBJECT: Tires, Tubes and Services
Budgeted from the Power, Water and Rail Divisions and Fleet Services Fund
WA State/Western States Contracting Alliance (WSCA) Contract No. 01712
SAP Contract No. 4600012195 (Previous Contracts 4600008101 & 4600010055)

RECOMMENDATION: Fleet Services requests approval to increase SAP Contract No.
4600012195 to Goodyear Auto Service, Fife, WA, by $360,000.00 plus applicable sales ta_x
for a one year period for the purchase of new tires, tubes, and tire-related repair services. This

increase will bring the contract to a cumulative aggregate total of $508,000.00 plus applicable
sales tax. There is no guaranteed or minimum purchase requirement.

EXPLANATION: This contract supplies the majority of Tacoma Public Utilities’ requirements f_or
new automotive and truck tires, including tire-related repair services on an as-needed basis.
The tires and service are provided by a local authorized Goodyear distributor.

COMPETITIVE SOLICITATION: This contract was originally awarded to the Goodyear Tire and
Rubber Company d/b/a Wingfoot Commercial Tire Systems, LLC on May 1, 2012 as a result of
the State of Washington’s participation in a competitively bid multi-state cooperative purchasing
contract through Western States Contracting Alliance (WSCA) for tires, tubes and tire-related
repair services. The Contractor has agreed to extend the contract at the same prices, terms
and conditions as the original contract. The current contract expires March 31, 2019.

To verify the state contract is the best value for the City, Fleet Services confirmed the City is
saving between 44% - 50% on tires and tire-related repair services by utilizing this contract.

The City is receiving a discount based on the current volume of 15 states participating in this
contract.

CONTRACT HISTORY: SAP contract 4600008101 was originally for $200,000.00 plus sales
tax for the period May 1, 2012 to April 30, 2014.

e In March 2014, the contract was administratively extended for the first renewal period
through March 31, 2015, with no contract increase. e

* On August 27, 2014, an increase of $308,000.00 was approved per Public Utility Board -
Resolution U-10714 #1. This amendment increased the contract to a cumulative amount of /50 is:
$508,000.00 plus applicable sales tax. At this time, we were notified that Goodyear Tireand
Rubber Company/Wingfoot Commercial Tire and Goodyear Auto Service Center (both
authorized Goodyear distributors at the same location were separate vendors on the =;=
contract), so new SAP contract 4600010055 was created and the contract value had to be ==

divided between the two contracts at that time.

TACOMA
WATER

H

TACOMA
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Board of Contracts and Awards
Page 2

e In December 2015, there was an administrative amendment to increase the contract by
$200,000 pursuant to Tacoma Municipal Code 1.06.269. This amendment increased the
contract to a cumulative amount of $708,000.00 plus applicable sales tax.

e In January 2017, new SAP contract 4600012195 replaced contract 4600010055 due to
Wingfoot Commercial Tire Systems LLC and Goodyear consolidating as one vendor.

This increase will bring the contract to a cumulative aggregate total of $1,068,000.00 from May
1, 2012 to March 31, 2019. This is the third amendment to increase the contract. The proposed
$360,000.00 increase is computed as follows:

Original contract amount: $ 200,000.00

First contract increase: $ 308,000.00
Second contract increase: $ 200,000.00
This contract increase: $ 360,000.00
New total contract value: $1,068,000.00

FUNDING: Funds for this are available in the 2017-2018 budget of the Department of Public
Utilities for the Power, Water and Rail Divisions and the Fleet Services Fund.

SBE/LEAP COMPLIANCE: Not applicable.

PROJECT ENGINEER/COORDINATOR: Don Ashmore, Utilities Fleet Manager, Transmission
& Distribution Fleet Services, 253-502-8575.

D
Chris Robiﬁson @W//

Pow }\JSuperintendent/ (0P Interim Water Superintendent

Dale King, Superintendent
Rail Superintendent

APPROVED:

Director of Utilities/CEO

cc: Doreen Klaaskate, Senior Buyer, Finance/Purchasing
Dolores Stegeman, Transmission & Distribution Manager
Don Gesch, Transmission & Distribution Assistant Manager
SBE Coordinator
LEAP Coordinator



EXHIBIT “A”
RESOLUTION NO.: U-10953

TACOMA PUBLIC UTILITIES

3628 South 35th Street

ITEM NO.: 8

Tacoma, Washington 98409-3192

MEETING DATE:  SEPTEMBER 13, 2017

DATE: September 1, 2017
TO: Board of Contracts and Awards

SUBJECT: Amendment for Automatic Vehicle Locating (AVL) System Contract
Budgeted from the Power, Water and Rail Divisions and Fleet Services Fund

Request for Proposal (RFP) Specification No. UF08-1056F
SAP Contract 46000009236

RECOMMENDATION: Tacoma Public Utilities (TPU) Fleet Services requests approval for a
time-only, no-cost amendment with CalAmp Wireless Networks Corporation, Herndon,

Virginia to continue using the automatic vehicle location system (AVL) contract through July 29,
2018 or until a new contract is in place.

EXPLANATION: The AVL system integrates with existing TPU work management applications
such as the Distribution Outage Management System and the Mobile Dispatch System to
enhance response time for service requests and provide improved vehicle operator safety.

The AVL system provides opportunities for efficiency improvements using real-time vehicle
location data for route optimization, idle reduction and turn-by-turn in cab navigation.

The additional time on this contract will allow us the time we need to determine exact system
requirements. AVL technology has advanced allowing for more options available from a newer
system. Additional funds are not required; the current contract value is sufficient.

COMPETITIVE BIDDiNG: This contract was originally awarded to Wireless Matrix USA, Inc.,
as a resuit of Request for Propoesal (RFP), Specification No. UF08-1056F in August 2009. Due

to acquisition, the contract was reassigned to CalAmp Wireless Network Corporation in July
2013.

CONTRACT HISTORY: This contract was originally approved per Public Utility Board
Resolution No. U-10311, Item 5 dated August 12, 2009 for an initial contract amount of
$300,000.00 and a cumulative total of $750,000.00. The initial contract period was for two-
years with the option to extend the contract for three additional one-year renewal periods. This
resolution included Administrative authority to increase the contract an additional $200,000
applies to contract per Tacoma Municipal Code 1.06.269.

In July 2011, the contract was extended for the first one-year renewal period through July 28, —~ae—
2012 and increased by $200,000.00 as authorized in the original PUB Resolution. This\.L

amendment increased the contract to a cumulative amount of $500,000.00 plus applicable sales %

TACOM
tax. OWE

>
>

_U
=

In July 2012, the contract was extended for the second one-year renewal period through July
28, 2013 with no additional funds needed at that time.

HRED)
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Board of Contracts and Awards
Page 2

In July 2013, the contract was extended for the final one-year renewal period through July 28,
2014 and increased by $250,000.00 as authorized in the original PUB Resolution. This

amendment increased the contract to a cumulative amount of $750,000.00 plus applicable sales
tax:

In September 2013, was reassigned from Wireless Matrix USA, Inc. to CalAmp Wireless
Network Corporation.

In July 2014, there was an administrative amendment to increase the contract by $200,000 and
the term was extended for three years through July 28, 2017 pursuant to Tacoma Municipal

Code 1.06.269. This amendment increased the contract to a cumulative amount of 950,000.00
plus applicable sales tax. .

4FUNDING: Funds for this are available in the 2017-2018 budget of the Department of Public
Utilities for the Power, Water and Rail Divisions and the Fleet Services Fund.

SBE/LEAP COMPLIANCE: Not applicable.

PROJECT ENGINEER/COORDINATOR: Don Ashmore, Utilities Fleet Manager, Transmlssmn
& Distribution Fleet Services, 253-502-8575.

Chris Robinson %/M i
0 .

P(DSuaerintc&jent Interim Water Superintendent

Dale King, Superintendent
Rail Superintendent

APPROVED:

Nilliam A. Gaines
Director of Utilities/CEO

ce: Doreeanlaaskate, Senior Buyer, Finance/Purchasing
Dolores Stegeman, Transmission & Distribution Manager

Don Gesch, Transmission & Distribution Assnstant Manager
SBE Coordinator

LEAP Coordinator



.. 3628 South 35th Street EXHIBIT ™A U-10953
T li— Tacoma, Washington 98409-3192 RESOLUTION NO.:

g ITEM NO.: #9

TACOMA POWER

TACOMA PUBLIC UTILITIES MEETING DATE: SEPTEMBER 13, 2017
DATE: September 1, 2017
TO: Board of Contracts and Awards

SUBJECT: Outage Communications Solution iImplementation
Budgeted from PWR-00945-19
Request for Proposals Specification No. PS16-0322F

RECOMMENDATION: Tacoma Power, Utility Technology Services (UTS) section recommends
a contract be awarded to Smart Energy Systems, LLC, Irvine, CA, for an outage
communications application to provide customers with notification of planned and unplanned
power outages. This five-year contract includes implementation costs in the amount of
$116,000; Software-as-a-Service (SaaS) licenses that include software maintenance and
support at $108,000 per year; and metered messaging fees estimated to average $6,000 per
year, for a projected cumulative total of $686,000. The need for licenses and messaging beyond
2022 are possible given a projected need of five to 10 years. In accordance with Tacoma
Municipal Code 1.06.269, authorization for continued software support and maintenance
services may continue until the City no longer needs the software.

EXPLANATION: The existing Socrata outage system cannot provide the necessary level of
information or integration with our customers in today's mobile world. Tacoma Power went live
with the Distribution/Outage Management System (OMS) which predicts, analyzes, and
maintains data and statistics for all outages and trouble calls within Tacoma Power. During the
original business case, discussions about external web presence and enhanced customer
communications were included in the business requirements and felt it should be completed in
the future. Customer-facing outage/event communications applications are now common in the
marketplace, and the replacement of the existing cutage map system will increase the data
available to the customer and their ability to interact with TPU.

COMPETITIVE SOLICITATION: Request for Proposals Specification No. PS16-0322F was
opened September 13, 2016. Five companies were invited to bid in addition to normal
advertising of the project. Three submittals were received. A selection advisory committee
(SAC) comprised of eight members from Tacoma Power, Tacoma Water, Customer Services,
and Community & Media Services, The committee ranked proposals using the following
categories and weights: Qualifications/Experience of Firm - 15%; Qualifications of Key
Personnel - 20%; Proposed Project Approach - 35%; Fees and Charges/Value - 20%; Small
Business Enterprise (SBE)/Minority and Women’s Business Enterprise (MWBE) - 5%; and
Submittal Quality, Organization, and Completeness - 5%. The proposal presented by Smart

Energy Systems, LLC was ranked the highest by the SAC and provided the best score four out
of the five categories.

Respondent Location Score
(city and state)

Smart Energy Systems, LLC Irvine, CA 78.6

KUBRA Data Transfer, Ltd Tempe, AZ 65.0

Environmental Systems Redlands, CA 61.9

Research Institute, Inc.

C&A_NewContractRFP-RFQ Revised: 04/20/2017




Board of Contracts and Awards

Page 2

CONTRACT HISTORY: New contract.

FUNDING: Funds for this contract are available in the PWR-00945-19. Funding beyond the
current biennium is subject to future availability of funds.

SBE/LEAP COMPLIANCE: Not applicable.

PROJECT ENGINEER/COORDINATOR: Daniel Drennan, Marketing & Development Manager,

Community & Media Services, 253-441-4822 and lvan Solkey Contractor Project Manager,
Utility Technology Services.

Chris Robinson’
Power Superintendent/COO

Approved:

M.

William A. Gaines
Director of Utilities/CEO

cc.  Richelle Krienke, Senior Buyer, Finance/Purchasing
SBE Coordinator
LEAP Coordinator
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g 3628 South 35th Street EXHIBIT “A
T ... Tacoma, Washingtoh 98409-3192 RESOLUTION NO.: U-10953

%

ITEM NO.: - #10
TACOMA POWER TACOMA PUBLIC UTILITIES MEETING DATE: SEPTEMBER 13, 2017
DATE: September 1, 2017
TO: Board of Contracts and Awards

SUBJECT: Purchase of LogRhythm Security Information and Event Management System
Budgeted from Cybersecurity A&R
State of Washington, Department of Enterprise Services, National Association of
State Procurement Officials (NASPO) Contract #06016

RECOMMENDATION: Tacoma Power, Utility Technology Services (UTS)section recommends
a contract be awarded to SHI International Corp., Sumerset, NJ, for hardware, software, and
maintenance support to replace the existing Security Information and Event Management- _
(SIEM) system used by Tacoma Public Utilities. This contract includes purchase and installation

services in the amount of $142,150.27; and three years software support in the amount of
$136,249.00; for a total cost of $278,399.27 plus sales tax.

EXPLANATION: The SIEM system collects and analyzes event log data to provide real-time

~ visibility into all activity occurring on our critical systems, networks and applications in order fo
monitor system health and performance. The log data allows us to identify, investigate and
respond to security threats. The logging solution Tacoma Power currently uses to monitor
critical systems, networks and applications, such as the Energy Management System, and meet

NERC CIP compliance obligations, offers limited functionality and scalablllty compared to
available SIEM solutions.

Purchasing and deploying LogRhythm aligns with TPU'’s Utility Technology Strategic Plan,
-contributes to TPU's cybersecurity maturity and will provide TPU with a modern, powerful and
scalable platform to identify and detect malicious activity more quickly. Additionally, the tool
provides central visibility across our complex environment, detects advanced threats through
powerful data analytics and reduces the time to investigate and respond to events. '

COMPETITIVE SOLICITATION: This purchase is based on the competatively bid, National
Association of State Procurement Officials (NASPO) contract. The current cycle contract dates

are from April, 08, 2016 through April 07, 2018, with a total terms expiration of April 17 2021,
per Washington State Master Contract no. 06016 participating adendum.

CONTRACT HISTORY: New contract.

FUNDING: Funds for this are available in the 2017-18 Tacoma Power Additions and
Replacements, Cybersecurity PWR-00942.

- SBE/LEAP COMPLIANCE: Not applicable.

PROJECT ENGINEERICOORDINATOR Travis Dos Santos—Tam UTS Cybersecurlty (253)
441-4667.

C&A_InterlocalPurchase Revised: 04/20/2017




Board of Contracts and Awards

Page 2

AL

Chris Robinson
Power Superintendent/COO

Approved:

Y

Wiiflam A. Gaines
Director of Utilities/CEO

cc. Richelle Krienke, Senior Buyer, Finance/Purchasing
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e RESOLUTION NO.: —

Tacoma, Washington 98409-3192
, T ITEM NO.: #11
TACOMA PO z
2 e LU,L,?U,XXESR TACOMA PUBLIC UTILITIES September 13, 2017

MEETING DATE:

DATE: September 5, 2017
TO: Board of Contracts and Awards
SUBJECT: TPU Eductor Waste Decant Facility

Request for Bids Specification No. PG17-0130F

RECOMMENDATION: Tacoma Power and Tacoma Water recommend a contract be awarded to fow
bidder Tapani, Inc., located in Battle Ground, Washington, for the construction of the TPU Eductor
Waste Decant Facility for a total award amount of $2,079,650.00, plus sales tax.

EXPLANATION: The primary driver to construct an Eductor Decant Facility is environmental compliance,
to contain and properly handle soils excavated by Tacoma Power and Tacoma Water. This includes soils
from the Asarco smelter plume area that are potentially contaminated with arsenic and lead.

Washington State Solid Waste Handling Standards (WAC 173-350-320) and Tacoma-Pierce County
Health Department Environmental Health Code (Chapter 12) require the utility to obtain a Solid Waste
Handling permit to store excavated material. To obtain a permit, the utility needs a proper location to
store stockpiled waste on a sealed surface, such as concrete or asphaltic concrete, to prevent soil and
groundwater contamination. This decant facility provides such a location. The facility drains (decants)

water from the excavated spoils to accommodate proper spoil storage, testing, and disposal and properly
manages wastewater from the decanting process.

The new 12,000 SF covered facility will remove and contain water from excavated soils, include basic
water treatment before discharge to sanitary sewer, and provide soil storage until final disposal. This
facility will be owned and operated jointly by Power and Water, with all project costs shared equally

between divisions. The facility will be located at Tacoma Power’s Southwest Substation, 4102 South 74th
Street.

During project scoping, TPU contacted the City of Tacoma Environmental Services Department to
determine if a partnering opportunity was available at the Cleveland Way Decant Facility,

owned/operated by Environmental Services. The City’s existing facility does not have capacity to take on
additional material, making this alternative unfeasible.

COMPETITIVE SOLICITATION: Requests for Bids Specification No. PG17-0130F was opened on
August 29, 2017, with six (6) bids being received. Twelve (12) bidders were specifically invited to bid in
addition to normal advertising for this project. The Small Business Enterprise (SBE) participation level
proposed by the bidder(s) are reflected as a credit (maximum applies) against the submitted base bid to
arrive at an “evaluated bid” for ranking purposes. Tapani Inc. submitted a bid that resulted in the lowest

evaluated submittal after consideration of SBE patrticipation goals. The table below reflects the total bid
submittal amount.

Respondent Location Submittal Amount Evaluated

(city and state) Plus sales tax Submittal
Tapani, Inc. Battle Ground, WA $ 2,079,650.00 $2,062,278.81
Pease Construction, Inc. Lakewood, WA $ 2,248,061.50 $ 2,144,079.00
McClure and Sons, Inc. Mill Creek, WA $2,224,516.00 $2,172,463.58
General Mechanical, Inc. Tacoma, WA $2,274,296.00 $ 2,274,296.00
Macro-Z-Technology Company Santa Ana, CA $ 2,388,005.50 $2,210,623.59

Pellco Construction, Inc. Mukilteo, WA $2,618,800.00 $2,514,817.50




Contracts and Awards Board
September 5, 2017
Page 2

Pre-bid Estimate $ 1,939,000.00
The recommended award is 7.25 percent above the pre-bid estimate from KPFF.

CONTRACT HISTORY: New contract.

FUNDING: Funds are available in the Water 2013 Bond Fund, Water Capital Reserve, and Power
2015 Bond Fund. Funding beyond the current biennium is subject to future availability of funds.

SBE/LEAP COMPLIANCE: The recommended contractor is in compliance with the Small Business
Enterprise (SBE) requirements per memorandum dated August 31, 2017. The SBE goal for this project
is 17 percent. The SBE participation level of the recommended contractor is 2.84 percent. Tapani, Inc.
submitted the lowest evaluated bid per the SBE requirements. The Local Employment and
Apprenticeship Training Program (LEAP) goal of 1340 hours is applicable to this project.

PROJECT ENGINEER/COORDINATOR: Steve Fairchild, Generation/Plant Engineering, 253-502-
8747.

-

L —
Chris Robinson, Power Superintendent/COO Adting Water Supefintendent

APPROVED:

Wilfiam A. Gaines, Director of Utilities/CEQO

Cc: Kimberly Ward, Finance/Purchasing
SBE/LEAP Coordinators
Generation/Contract Services
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ot Community & Economic Development Department

...-ﬁ Small Business Enterprise (SBE) Office
lcoma  Evaluated Bid Status Report

To: Steve Hoffman

Date: 8/31/2017

Subject: PG17-0130F, TPU DeCant Facility PUB
$2,079,650.00; plus applicable sales tax.

Contractor: Tapani, Inc
1904 SE 6" Place
Battle Ground, WA 98604

Subcontractors to be used on the project:

Puget Paving & Certification SBE Goal % Dollar Amount
Construction, Inc SBE Participation 2.84% $58,130.00
DBE Participation 0.00% $0.00
WBE Participation = 0.00% $0.00
MBE Participation 0.00% $0.00
Totals 2.84% $58,130.00

XI  APPROVED

Bidder is in compliance with required provisions of Ordinance 27867.

[] DISAPPROVED

Bidder is not considered responsive for the following reason(s):
H Bidder did not complete all necessary forms,

] See attached memorandum dated

Fund Number: W
Clifford Armstrong i

Contract & Program Auditor




EXHIBIT “A”
3628 South 35th Street 1-10053
Tacoma, Washington 98409-3192 RESOLUTION NO.:
ITEM NO.: #12
TACOMA WATER TACOMA PUBLIC UTILITIES MEETING DATE:  SEPTEMBER 13, 2017
DATE: August 22, 2017
TO: Board of Contracts and Awards

SUBJECT: LiDAR Data Acquisition and Analysis
Budgeted from Water 4600
Washington State Department of Natural Resources

RECOMMENDATION: Tacoma Water recommends a contract be awarded to the Washington
Department of Natural Resources (DNR), for the acquisition and analysis of aerial light
detection and ranging (LIDAR) data to be developed under a cooperative purchasing
agreement. The vendor under contract with DNR is Quantum Spatial, Inc. (QS1). The contract
amount reflects a total award of $509,251, plus applicable sales tax.

EXPLANATION: LiDAR is a survey method that uses pulsed laser light from aircraft to develop
very detailed land and landcover map products over large areas. This project will develop and
analyze LiDAR data for the Green River Municipal Watershed, the Tacoma Water service area,
and transmission pipeline corridors. Purposes of the project are fourfold: 1) to develop detailed
maps of unstable slopes, landslide features, and water courses in the Green River watershed to
inform road construction/maintenance and improve protection of water quality; 2) to inventory
Tacoma Water forest lands in the Green River watershed to provide the necessary data for
assessing forest health and for timberland management; 3) to map key river channels in the
Green River watershed to assist with fish habitat monitoring and identify future habitat projects;
and 4) to provide more accurate topographic and photogrammic products over the Tacoma
Water service area and pipeline corridors to improve construction and maintenance planning.

COMPETITIVE ANALYSIS: Tacoma Water will be entering into an interagency Cooperative
Purchasing Agreement with Washington Department of Natural Resources (DNR). The State
mandated LiDAR program collects, analyzes, and publicly distributes information regarding the
State’s geology. The services were initially put out to bid by DNR through Request for
Proposal#17-16 Division of Geology and Earth Resources LIDAR Acquisition in November of
2016. Quantum Spatial, Inc. was awarded the contract. Tacoma Water will have use of DNR
LiDAR services with Quantum Spatial, Inc. through this agreement. It is in the best interest of
the City to utilize this contract due to favorable pricing and terms.

CONTRACT HISTORY: New contract.

FUNDING: Funds for this are available in 4600 — Cost Center 585300.
SBE/LEAP COMPLIANCE: Not applicable.

PROJECT ENGINEER/COORDINATOR: Mike Gray, Asset and Information Management,
253-779-7746.

M —

ris McMeen William A. Gaines
Acting Water Superintendent Director of Utilities/CEO

APP

C&A_InterlocalPurchase Revised: 04/20/2017




September 13, 2017

MOTION

| hereby move that the following motion be approved:

17-11. That in accordance with the Tacoma City Charter Article 1V,
Section 4.21, the Board confirm the appointment of William Scott Dewhirst Il fo
serve as Tacoma Water Superintendent effective October 2, 2017.
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RESOLUTION NO. U-10954

A RESOLUTION authorizing Tacoma Power to accept a Telecommunications
Franchise Agreement with the City of Puyallup.

WHEREAS the City of Tacoma, Department of Public Utilities, Light
Division, d.b.a. Click! Network (“Click!”), requests approvél of a ten-year
telecommunications agreement with the City of Puyallup, and

WHEREAS, on August 22, 2017, the Puyallup City Council approved
Ordinance No. 3148, granting a ten-year non-exclusive Telecommunications
Franchise Agreement (“Franchise”) providing the right for Click! facilities to
occupy the rights-of-way within the City to accommodate construction of a fiber
optic line Conneéting Click! to the Centeris Regional Data Center, and

WHEREAS the Franchise sets forth the rights granted and exclusions
from those rights, and obligations such as compliance with permitting and other
right-of-way regulations, providing evidence of self-insured status, relocation of
facilities at the City’s request, and payment of fees and taxes if applicable. No
customers within the City of Puyallup will be served, no revenue will be
generated in the City, and the facility to be constructed in the right-of-way is for
data transport only, and

WHEREAS it is in the best interest to accept said Franchise as
recommended; Now, therefore,

i
I
1
I

1

2017\Resolutions\Powen\U-10954 City of Puyallup Telecommunications Franchise Agr.doc
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BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

That the ten-year non-exclusive Telecommunications Franchise
Agreement granted by the City of Puyallup to Click! to provide the right for Click!
facilities to occupy the rights-of-way within the City to accommodate
construction of a fiber optic line connecting Click! to the Centeris Regional Data
Center, is approved. Tacoma City Council is requested to concur in the
approval and authorize the Power Superintendent to accept said Agreement
substantially in the form on file, as approved by the City Attorney.

Approved as to form and legality:

V /. Chair
Loy G e
Chief Deputy Ci%)f Attorney Secretary
Adopted
Clerk
2 U-10954

2017 Resclutions Power' U-10954 City of Puyallup Telecommunications Franchise Agr.doc




Request for Board meeting CITY OF TACOMA
DEPARTMENT OF PUBLIC UTILITIES

of September 13, 2017 REQUEST FOR RESOLUTION Date: August 30, 2017

INSTRUCTIONS: File request in the Office of the Director of Utilities as soon as possible but not later than nine working days prior to the
Board meeting at which it is to be introduced. Completion instructions are contained in Administrative Policy POL-104.

1. Summary title for Utility Board agenda: (not to exceed twenty-five words)

Authorization to accept Telecommunications Franchise Agreement Between the City of Puyallup and City of
Tacoma, Dept. of Public Utilities, Light Division, dba Click! Network.

2. Aresolution is requested to: (brief description of action to be taken, by whom, where, cost, etc.)

This Resolution would authorize the Power Superintendent/COO to execute the Franchise Agreement

approved by the City of Puyallup on August 22, 2017 by its Ordinance No. 3148, signifying acceptance by
City of Tacoma.

3. Summarized reason for resolution:

Application was made for a non-exclusive Telecommunications Franchise with the City of Puyallup to provide
the right for Click! Network facilities to occupy rights-of-way within the City to accommodate construction of a
fiber optic line connecting the Click! Network to the Centeris Regional Data Center. The Telecommunications
Franchise was granted to City of Tacoma, Dept. of Public Utilities, Light Division, dba Click! Network August
22, 2017 for a ten year term by City of Puyallup Ordinance No. 3148.

The Franchise sets forth the rights granted and exclusions from those rights, and obligations such as
compliance with permitting and other right-of-way regulations, providing evidence of self-insured status,
relocation of facilities at the City’s request, and payment of fees and taxes if applicable. No customers within
City of Puyallup will be served, no revenue will be generated in the City, and the facility to be constructed in
the right-of-way is for data transport only.

4. Attachments:

a.  City of Puyallup Ordinance No. 3148 executed by the City Manager of the City of Puyallup effective
August 30, 2017. '

5. D Funds available D Proposed action has budgetary impact
Acceptance of the franchise has no budgetary impact.

6. Deviations requiring special waivers: None
! 4 AW - . ’ .
Section Head Division Head Director of Utilities




MEMORANDUM

T -l
TACOMA TACOMA TACOMA
POWER WATER | RAIL

| TACOMA PUBLIC UTILITIES

TO: Chair and Members of the Public Utility Board

FROM: William A. Gaines, Director of Utilities/CEO
DATE: September 1, 2017 .

RE: Click! Network Telecommunications Franchise with the City of Puyallup

BACKGROUND: Click! Network is seeking a resolution authorizing the acceptance of a
telecommunications franchise granted by the City of Puyallup. Click! Network filed an
application for a telecommunications franchise with the City of Puyallup on February 22,
2017, for the purpose of obtaining the right to construct a fiber optic facility within the City’s
rights-of-way. The Franchise was granted by City of Puyallup by Ordinance No. 3148 dated
August 22, 2017, becoming effective August 30, 2017.

DISCUSSION: The City of Puyallup telecommunications franchise grants Click! Network
the right to construct, operate, maintain, replace, acquire, sell, lease and use all necessary
facilities for a telecommunications network within the public rights-of-way within the City of
Puyallup for a term of ten (10) years. The franchise becomes effective five (5) days after
passage by Puyallup City Council and publication of a summary.

Click! will build a fiber optic cable connection from its network to the new Centeris Data
Center located in Puyallup. This interconnection will enable a direct route for commercial
traffic traversing the Click! Network to cross connect with a variety of carriers in the Data
Center. It will also provide opportunity for Click! to acquire Internet access from multiple
carriers with a presence at the Centeris Data Center, which could result in cost savings.

The interconnection will consist of both aerial and underground plant. The aerial plant will
be attached to Puget Sound Energy poles under a separate pole attachment agreement. A
small portion of the construction will be underground. Permits will be required for the
underground plant to be placed in the rights-of-way of the City of Puyallup, and such

permits will be obtained once the telecommunications franchise becomes effective. A City of
Puyallup Business License was obtained as required for the grant of the Franchise.

No customers will be served nor will any revenue be generated within the City of Puyallup,
thus no taxes or fees will be payable other than permit fees and an administrative franchise
application fee.

There are no concerns with Click!’s ability to fulfill the obligations imposed by acceptance of
the Franchise, and no budgetary impacts will occur as a result.

RECOMMENDATION: It is recommended that the Public Utility Board adopt a resolution

authorizing Click! Network to execute acceptance of the Puyallup Telecommunications
Franchise.




ORDINANCE NO. 3148

AN ORDINANCE OF THE CITY OF PUYALLUP, WASHINGTON, GRANTING TO
CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES LIGHT DIVISION,
D.B.A. CLICK! NETWORK AND ITS AFFILIATES, SUCCESSORS AND ASSIGNS,
THE RIGHT, PRIVILEGE, AUTHORITY AND NONEXCLUSIVE FRANCHISE FOR
TEN YEARS, TO CONSTRUCT, MAINTAIN, OPERATE, REPLACE AND REPAIR A
TELECOMMUNICATIONS NETWORK, IN, ACROSS, OVER, ALONG, UNDER,
THROUGH AND BELOW CERTAIN DESIGNATED PUBLIC RIGHTS-OF-WAY OF
THE CITY OF PUYALLUP, WASHINGTON.,

WHEREAS, City of Tacoma, Deparfment of Public Utilities Light Division, dba. Click!
Network (the “Franchisee”) has requested that the City Council grant a nonexclusive franchise

(this “Franchise”), and

WHEREAS, the City Council has the authority to grant Franchises for the use of its
streets and other public properties pursuant to RCW 35A.47.040, NOW, THEREFORE,

THE CITY COUNCIL OF THE CITY OF PUYALLUP, WASHINGTON, DO ORDAIN
AS FOLLOWS:

Section 1 Franchise Granted.,

corporation (hereinafter the “City”), hereby grants to City of Tacoma, Department of Public
Utilities Light Division, dba. Click! Network, its affiliates, heirs, successors, legal
representatives and assigns, subject to the terms and conditions hereinafter set forth, a Franchise

for a period of ten (10) years, beginning on the effective date of this ordinance, set forth in

Section 40 herein,

Section 1.2 This Franchise ordinance grants Franchisee the right, privilege, and authority
to construct, operate, maintain, replace, acquire, sell, lease and use all necessary Facilities for a
telecommunications network, in, under, on, across, over, through, along or below the public
Rights-of-Ways located in the City of Puyallup, as approved pursuant to City permits issued
pursvant to this Franchise. Public “Rights-of~-Way” means the surface of, and the space above
and below, any public street, highway, freeway, bridge, land path, alley, court, boulevard,

sidewalk, lane, public way, drive, circle, pathways, spaces, or other public right of way which,

{ERZ1581.649,DOC;5/00073.080008/ } 1



under City ordinances or applicable laws, the City has authority to grant franchises, licenses, or
leases for use thereof, or has regulatory authority thereover and only to the extent such Rights-of-
Way are opened. Rights-of~Way for the purpose of this Franchise do not include buildings, other
City-owned physical facilities, parks, poles, conduits, fixtures, real property or propetty rights
owned by the City not reserved for transportation purposes, or similar facilities or property
owned by or leased to the City, including, by way of example and not limitation, structures in the
Rights-of-Way such as utility poles, light poles and bridges. “Facilities” as used in this
Franchise means one or more elements of Franchisee’s telecommunications network, with all
necessary cables, wires, conduits, ducts, pedestals, antennas, electronics, and other necessary
appurtenances; provided that new utility poles for overhead wires or cabling are specifically
excluded unless otherwise specifically approved by the City, Equipment enclosures with air
conditioning or other noise generating equipment are also excluded from “Facilities,” to the
extent such equipment is located in zoned residential areas of the City. For the purposes of this
Franchise the term Facilities excludes “microcell” facilities, “minor facilities,” “small cell
facilities,” all as defined by RCW 80.36.375, and “macrocell” facilities, including towers and
new base stations and other similar facilities used for the provision of “personal wireless

services” as defined by RCW 80.36.375 (collectively “Personal Wireless Services”).

Section 2 Authority Limited to Occupation of Public Rights-of-Way.

Section 2.1 The authority granted herein is a limited authorization to occupy and use the
Rights-of-Way throughout the City (the “Franchise Area”). Nothing contained herein shall be
construed to grant or convey any right, title, or interest in the Rights-of-Way of the City to the
Franchisee other than for the purpose of providing telecommunications services. Franchisee’s
telecommunication Facilities will be used to provide internet access services to customers
located outside the City of Puyallup (the “Services™) and, therefore, no telecommunications
services hereunder will be provided within the City of Puyallup. No right to install any facility,
infrastructure, wires, lines, cables, or other equipment, on any City property other than a Right-
of~-Way, or upon private property without the owner’s consent, or upon any City, public or
privately owned utility poles or conduits is granted herein. Nothing contained within this
Franchise shall be construed to grant or convey any right, title, or interest in the Rights-of-Way

of the City to Franchisee other than for the purpose of providing the Services, not to subordinate
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the primary use of the right-of~way as a public thoroughfare. A more detailed description of
Franchisee’s telecommunications system and Services is described in Exhibit A. If Franchisee
desires to expand the Services provided to include customers located within the City, it shall
provide written notification of the addition of such services prior to the addition of the service;
provided, however, that Franchisee may not offer Cable Services as defined in 47 U.S.C. §
522(6) or Personal Wireless Services, without obtaining a new franchise or an amendment to this

Franchise approved by the City Council.

Section 2.2 Franchisee shall have the right, without prior City approval, to offer or

provide capacity or bandwidth to its customers consistent with this Franchise provided:

()  Franchisee at all times retains exclusive control over ifs
telecommunications system, Facilities and Services and remains responsible for constructing,

installing, and maintaining its Facilities pursuant to the terms and conditions of this Franchise;

(b)  Franchisee may not grant rights to any customer or lessee that are greater

than any rights Franchisee has pursuant to this Franchise;

(c) Such customer or lessee shall not be construed to be a third-party

beneficiary under this Franchise; and

(d  No such customer or lessee may use the telecommunications system or

Services for any purpose not authorized by this Franchise,

Section 3 Non-Exclusive Franchise Grant. This Franchise is granted upon the express condition

that it shall not in any manner prevent the City from granting other or further Franchises in,
along, over, through, under, below, or actoss any said Rights-of-Way. Such Franchise shall in
no way prevent or prohibit the City from using any of said roads, streets, or other public
properties or affect its jurisdiction over them or any part of them, and the City shall retain power
to make all necessary changes, relocations, repairs, maintenance, establishment, improvement,
vacation, dedication of same as the City may deem fit, including the dedication, establishment,
maintenance, and improvement of all new Rights-of-Way, thoroughfares and other public

properties of every type and description.
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Section 4 Location of Telecommunications Network Facilities.

Section 4.1 Franchisee is maintaining a telecommunications network, consisting of
Facilities within the City, Franchisee may locate its Facilities anywhere within the Franchise
Area consistent with the City’s Public Works Engineering and Construction Standards and
subject to the City’s applicable permit requirements. The City teserves the right to prescribe the
location of Franchisee’s Facilities within the Franchise Area and the time and manner of
Franchisee’s activities through the permitting process. Franchisee shall not be required to amend
this Franchise to construct or acquire Facilities within the Franchise Area, provided that

Franchisee does not expand its Services beyond those described in Section 2.

Section 4.2 To the extent that any Rights-of-Way within the Franchise Area are part of
the state highway system (“State Highways™”) and are governed by the provisions of Chapter
4724 RCW and applicable Washington State Department of Transportation (“*WSDOT?)
regulations, Franchisee shall comply fully with said requirements in addition to local ordinances

and other applicable regulations. Without limitation of the foregoing, Franchisee specifically

agrees that:

(a)  any pavement trenching and restoration performed by Franchisee within

State Highways shall meet or exceed applicable WSDOT requirements;

(b)  any portion of a State Highway damaged or injured by Franchisee shall be
restored, repaired and/or replaced by Franchisee to a condition that meets or exceeds applicable

WSDOT requirements; and

(c)  without prejudice to any right or privilege of the City, WSDOT is
authorized to enforce in an action brought in the name of the State of Washington any condition

of this Franchise with respect to any portion of a State Highway.
Section 5 Relocation of Telecommunications Network Facilities.

Section 5.1 Franchisee agrees and covenants to protect, support, temporarily disconnect,
relocate, or remove from any Rights-of-Way any of its Facilities when reasonably required by

the City byl reason of traffic conditions or public safety, dedications of new Rights-of-Way and

{ERZ1581649.DOC;5/00073.080008/ } 4



the establishment and improvement thereof, widening and improvement of existing Rights-of-
Way, street vacations, freeway construction, change or establishment of street grade, or the
construction of any public improvement or structure by any governmental agency acting in a
governmental capacity or as otherwise necessary for the operations of the City or other
governmental entity, provided that Franchisee shall in all such cases have the privilege to
temporarily bypass in the authorized portion of the same Rights-of-Way upon approval by the
City, which approval shall not unreasonably be withheld or delayed, any Facilities required to be
temporarily disconnected or removed. Except as otherwise provided by law, the costs and
expenses associated with relocations ordered pursuant to this Section 5.1 shall be borne by
Franchisee. Nothing contained within this Franchise shall limit Franchisee’s ability to seek

reimbursement for relocation costs when permitted by RCW 35.99.060.

Section 5.2 Upon request of the City and in order to facilitate the design of City street
and Right-of~-Way improvements, Franchisee agrees, at its sole cost and expense, to locate, and if
reasonably determined necessary by the City, to excavate and expose its Facilities for inspection
so that the Facilities’ location may be taken into account in the improvement design. The
decision as to whether any Facilities need to be relocated in order to accommodate the City’s
improvements shall be made by the City upon review of the location and construction of
Franchisee’s Facilities. The City shall provide Franchisee at least fourteen (14) days’ written

notice prior to any request for excavation or exposure of Facilities.

Section 5.3 If the City determines that the project necessitates the relocation of

Franchisee’s existing Facilities, the City shall:

(@) At least forty five (45) days prior to commencing the project, provide
Franchisee with written notice requiring such relocation; provided, however, that in the event of
an emergency situation, defined for purposes of this Franchise as a condition posing an imminent

threat to property, life, health, or safety of any person or entity, the City shall give Franchisee

written notice as soon as practicable; and

(b) At least forty five (45) days prior to commencing the project, provide

Franchisee with copies of pertinent portions of the plans and specifications for the improvement
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project and a proposed location for Franchisee’s Facilities so that Franchisee may relocate its

Facilities in other City Rights-of~-Way in order to accommodate such improvement project; and

(¢c)  After receipt of such notice and such plahs and specifications, Franchisee
shall complete relocation of its Facilities at least ten (10) days prior to commencement of the
City’s project at no charge or expense to the City, except as otherwise provided by law.

Relocation shall be accomplished in such a manner as to accommodate the City’s project.

Section 5.4 Franchisee may, after receipt of written notice requesting a relocation of ifs
Facilities, submit to the City written altgrnatives to such relocation. Such alternatives must be
submitted to the City at least thirty (30) days prior to commencement of the project. The City
shall evaluate the alternatives and advise Franchisee in writing if one or more of the alternatives
are suitable to accommodate the work that would otherwise necessitate relocation of the
Facilities. If so requested by the City, Franchisee shall submit at its sole cost and expense
additional information to assist the City in making such evaluation. The City shall give each
alternative proposed by Franchisee full and fair consideration. In the event the City ultimately
determines that there is no other reasonable or feasible alternative, Franchisee shall relocate its

Facilities as otherwise provided in this Section 5.

Section 5.5 The provisions of this Section 5 shall in no manner preclude or restrict
Franchisee from making any arrangements it may deem appropriate when responding to a
request for relocation of ifs Facilities by any person or entity other than the City, where the
facilities to be constructed by said petson or entity are not or will not become City-owned,
operated, or maintained facilities, provided that such arrangements do not unduly delay a City

construction project.

Section 5.6 If Franchisee breaches its obligations under Section 5.1 with respect to
relocating its Facilities within the Franchise Area, and to the extent such breach causes a delay in
the work being undertaken by the City’s third party contractor(s) that results in a claim by the

third party contractor(s) for costs, expenses and/or damages that are directly caused by such -

delay and are legally required to be paid by the City (each, a “Contractor Delay Claim”), the City
may at its sole option:
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(a)  tender the Contractor Delay Claim to Franchisee for defense and
indemnification in accordance with Section 5.7 and Section 16; or

(b)  require that Franchisee reimburse the City for any such costs, expenses,
and/or damages that are legally required to be paid by the City to its third party contractor(s) as a
direct result of the Contractor Delay Claim; provided that, if the City requires reimbursement by
Franchisee under this Section 5.6(b), the City shall first give Franchisee written notice of the
Contractor Delay Claim and give Franchisee the opportunity to work with the third party
contractor(s) to resolve the Contractor Delay Claim for a period of not less than sixty (60) days

prior to the City's payment of the Contractor Delay Claim.

Section 5.7 Franchisee will indemnify, hold harmless, and pay the costs of defending the
City, in accordance with the provisions of Section 16, against any and all claims, suits, actions,
damages, or liabilities for delays on City construction projects' caused by or arising out of the
failure of Franchisee to remove or relocate its Facilities in a timely manner; provided, that
Franchisee shall not be responsible for damages due to delays caused by circumstances beyond

the control of Franchisee or the gross negligence, willful misconduct, or unreasonable delay of

the City or any unrelated third party.

Section 5.8 Whenever any petson shall have obtained permission from the City to use
any Right-of-Way for the purpose of moving any building, Franchisee, upon thirty (30) days’
written notice from the City, shall raise, remove, or relocate to another part of the Right-of-Way,
at the expense of the person desiring to move the building, any of Franchisee’s Facilities that

may obstruct the removal of such building.

Section 5.9 If Franchisee fails, neglects, or refuses to remove or relocate its Facilities as
directed by the City following the procedures outlined in Section 5.1 through Section 5.4 and
Section 5.8 the City may perform such work or cause it to be done, and the City’s costs shall be

paid by Franchisee pursuant to Section 14.3 and Section 14.4.

Section 5.10 The provisions of this Section 5 shall survive the expiration or termination
of this Franchise during such time as Franchisee continues to have Facilities in the Rights-of-
Way.
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Section 6 Undergrounding of Facilities.

Section 0.1 Except as specifically authorized by permit of the City, Franchisee shall not
be permitted to erect poles or to run or suspend wires, cables or other facilities thereon, but shall
lay such wires, cables or other facilities underground in the manner required by the City.
Franchisee acknowledges and agrees that if the City does not require the undergrounding of its
Facilities at the time of permit application, the City may, at any time in the future, require the
conversion of Franchisee’s aerial facilities to underground installation at Franchisee’s expense.
Unless otherwise permitted by the City, Franchisee shall underground its Facilities in all new
developments and subdivisions, and any development or subdivision whetre utilities, other than

electrical utilities, are currently underground.

Section 6.2 Whenever the City may require the uﬁdergrounding of the aerial utilities in
any area of the City, Franchisee shall underground its aerial facilities in the manner specified by
the City, concurrently with and in the area of the other affected utilities. The location of any
such relocated and underground utilities shall be approved by the City. Where other utilities are
present and involved in the undergrounding project, Franchisee shall only be required to pay its
fair share of common costs borne by all utilities, in addition to the costs specifically attributable
to the undergrounding of Franchisee’s own Facilities. “Common costs” shall include necessary
costs not specifically atiributable to the undergrounding of any particular facility, such as costs
for common trenching and utility vaults. “Fair share” shall be determined for a project on the
basis of the number and size of Franchisee’s Facilities being undergrounded in comparison to the

total number and size of all other utility facilities being undergrounded.

Section 6.3 To the extent Franchisee is providing Services to Personal Wireless Services
facilities, Franchisee shall adhere to the design standards for such personal wireless setvices
facilities, and shall underground its Facilities and/or place its Facilities within the pole as may be
required by such design standards. For the purposes of clarity, this Section 6.3 does not require
undergrounding or interior placement of Facilities within the pole to the extent that the Petsonal
Wireless Services facilities are located on utility poles that have pre-existing aerial
telecommunications facilities and provided such construction of Franchisee’s Facilities continue

to comply with Section 6.1 or Section 6.2.
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Section 6.4 Franchisee shall not remove any underground cable or conduit that requires
trenching or other opening of the Rights-of~-Way along the extension of cable to be removed,
except as provided in this Section 6.4, Franchisee may remove any underground cable from the
Right-of-Way that has been installed in such a manner that it can be removed without trenching
or other opening of the Right-of~-Way along the extension of cable to be temoved, or if otherwise
permitted by the City. Franchisee may remove any underground cable from the Rights-of-Way
where reasonably necessary to replace, upgrade, or enhance its Facilities, or pursuant to Section
5. When the City determines, in the City’s sole discretion, that Franchisee’s underground
Facilities must be removed in order to eliminate or prevent a hazardous condition, Franchisee
shall remove the cable or conduit at Franchisee’s sole cost and expense. Franchisee must apply
and receive a permit, pursuant to Section 8.2, prior to any such removal of underground cable or

conduit from the Right-of-Way and must provide as-built plans and maps pursuant to Section
7.1,

‘Section 6.5 The provisions of this Section 6 shall survive the expiration, tevocation, or
termination of this Franchise. Nothing in this Section 6 shall be construed as tequiring the City

to pay any costs of undergrounding any of the Franchisee’s Facilities.

Section 7 Maps and Records.

Section 7.1 After underground construction is complete, Franchisee shall provide the
City with accurate copies of as-built plans and maps stamped and signed by a professional land
surveyor in a form and content acceptable to the City Engineer or his/her designee. Following
any aerial construction, Franchisee shall provide the City with accurate copies of as-built plans
and maps prepared by Franchisee’s design and installation contractors. These plans and maps
shall be provided at no cost to the City, and shall include hard copies and digital files in Autocad
or other industry standard readable formats that are acceptable to the City and delivered
electronically. Drawings will be based on State Plane Coordinates per City Engineering and
Construction Standards. Further, Franchisee shall provide such maps within ten (10) days

following a request from the City. Franchisee shall warrant the accuracy of all plans, maps and

as-builts provided to the City,

{ERZ1581649,D0C;5/00073.080008/ } 9



Section 7.2 Within thirty (30) days of a written request from the City Engineer, the
Franchisee shall furnish the City with information sufficient to demonstrate: 1) that the
Franchisee has complied with all applicable requirements of this Franchise; and 2) that all taxes,
including but not limited to sales, utility and/or telecommunications taxes if applidable, due the
City in connection with the Franchisee’s services and Facilities provided by the Franchisee have

been properly collected and paid by the Franchisee.

Section 7.3 All books, records, maps, and other documents maintained by Franchisee
with respect to its Facilities within the Rights-of-Way shall be made available for inspection by
the City at reasonable times and intervals; provided, however, that nothing in this Section 7.3
shall be construed to require Franchisee to violate state or federal law regarding customer
privacy, nor shall this Section 7.3 be construed to require Franchisee to disclose proprietary or
confidential information without adequate safeguards for its confidential or proprietary nature.
Unless otherwise prohibited by state or federal law, nothing in this Section 7.3 shall be construed
as permission to withhold relevant customer data from the City that the City requests in
conjunction with a tax audit or review; provided, however, Franchisee may redact identifying
information such as names, street addresses (excluding City and zip code), Social Security
Numbers, or Employer Identification Numbers related to any confidentiality agreements

Franchisee has with third parties.

Section 7.4 Franchisee shall not be required to disclose information that it reasonably
deems to be proprietary or confidential in nature; provided, howevef, Franchisee shall disclose
such information to comply with a utility tax audit, in the event the City is permitted to charge
fees as further desctibed in Section 15.1, or as otherwise required in this Franchise. Franchisee
shall be responsible for clearly and conspicuously identifying the work as confidential or
proprietaty, and shall provide a brief written explanation as to why such information is
confidential and how it may be treated as such under State or federal law. In the event that the
City receives a public records request under Chapter 42.56 RCW or similar law for the disclosure
of information Franchisee has designated as confidential, trade secret, or proprietary, the City
shall promptly provide written notice of such disclosure so that Franchisee can take appropriate
steps to protect its interests. Nothing in this Section 7.4 prohibits the City from complying with
Chapter 42.56 RCW or any other applicable law or court order requiring the release of public
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records, and the City shall not be liable to Franchisee for compliance with any law or coutt order
requiring the release of public records. The City shall comply with any injunction or court order
.obtained by Franchisee that prohibits the disclosure of any such confidential records; however, in
the event a higher court overturns such injunction or court order and such higher coutt action is
or has become final and non-appealable, Franchisee shall reimburse the City for any fines or
penalties imposed for failure to disclose such records as required hereunder within sixty (60)

days of a request from the City.

Section 7.5 On an annual basis, upon thirty (30) days prior written notice, the City shall
have the right to conduct an independent audit of Franchisee's records reasonably related to the
administration or enforcement of this Franchise, in accordance with GAAP. If the audit shows

that fee payments have been underpaid by three percent (3%) or more, Franchisee shall pay the
total cost of the audit.

Section 8§ Work in the Rights-of-Way.

Section 8.1 During any period of relocation, construction or maintenance, all work
performed by Franchisee or its contractors shall be accomplished in a safe and workmanlike
manner, so to minimize interference with the free passage of traffic and the free use of adjoining
property, whether public or pxivate. Franchisee shall at all times post and maintain proper
barricades, flags, flaggers, lights, flares and other measures as required for the safety of all
members of the general public and comply with all applicable safety regulations during such
period of construction as required by the ordinances of the City or the laws of the State of
Washington, including RCW 39.04.180 for the construction of trench safety systems. The

provisions of this Section 8 shall survive the expiration or termination of this Franchise

ordinance.

Section 8.2 Whenever Franchisee shall commence work in any public Rights-of-Way for
the purpose of excavation, installation, construction, repair, maintenance, or relocation of its
Facilities, it shall apply to the City for a permit to do so and, in addition to receiving the permit,
shall give the City at least ten (10) working days prior notice (except in the case of an
emergency) of its intent to commence work in the Rights-of~Way. During the progress of the

work, the Franchisee shall not unnecessarily obstruct the passage or proper use of the Rights-of-
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Way, and all work by the Franchisee in tlie area shall be performed in accordance with
applicable City Public Works Engineering and Construction Standards and warranted for a
period of two (2) years, In no case shall any work commence within any Rights-of-Way without

‘a permit, except as otherwise provided in this Franchise ordinance,

Section 8.3 If the Franchisee shall at any time plan to make excavations in any atea
covered by this Franchise and as described in this Section 8.3, the Franchisee shall afford the

City an opportunity to share such excavation, PROVIDED THAT:

(a)  Such joint use shall not unreasonably delay the work of the Franchisee

causing the excavation to be made;

(b)  Such joint use shall be arranged and accomplished on terms and

conditions satisfactory to both parties; and
(¢)  Franchisee may deny such request for safety reasons.

Section 8.4 Except for emergency situations, Franchisee shall give at least seven (7)
days’ prior notice of intended construction to residents immediately adjacent to the'Right-of—
Way. Such notice shall contain the dates, contact numbet, nature and .location of the work to be
petformed. Following petformance of the work, Franchisee shall restore the Right-of-Way to
City standards in effect at the time of construction except for any change in condition not caused
by Franchisee. Any disturbance of landscaping, fencing, or other improvements on private
property caused by Franchisee’s work shall, at the sole expénse of Franchisee, be promptly
repaired . and restored to the reasonable satisfaction of the property ownet/resident.
Notwithstanding the above, nothing herein shall give Franchisee the right to enter onto private

property without the permission of such private property owner, or as otherwise authorized by

applicable law.

Section 8.5 Franchisee may trim trees upon and overhanging on public ways, streets,
alleys, sidewalks, and other public places of the City so as to prevent the branches of such trees
from coming in contact with Franchisee’s Facilities. The right to trim trees in this Section 8.5

shall only apply to the extent necessary to protect above ground Facilities, Franchisee shall
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ensure that its tree trimming activities protect the appearance, integrity, and health of the trees to
the extent reasonably possible. All trimming should be accomplished equivalent to the most
recent issue of “Standards of Pruning for Certified Arborists” as developed by the International
Society of Arboriculture or its industry accepted equivalent (ANSI A300). Franchisee shall be
responsible for all debtis removal from such activities. All trimming, except in emergency
situations, is to be done after the explicit prior written notification and approval of the City and at
the expense of Franchisee. Franchisee may contract for such services, however, any firm or
individual so retained must first receive City permit approval prior to commencing such
trimming. Nothing herein grants Franchisee any authority to act on behalf of the City, to enter
upon any private property, or to trim any tree or natural growth not owned by the City.
Franchisee shall be solely responsible and liable for any damage to any third parties’ trees or
natural growth caused by Franchisee’s actions. Franchisee shall indemnify, defend and hold
harmless the City from third-party claims of any nature arising out of any act or negligence of
Franchisee with regard to tree and/or natural growth trimming, damage, and/or removal.
Franchisee shall reasonably compensate the City or the property owner for any damage caused
by trimming, damage, or removal by Franchisee. Except in an emergency situation, all tree
trimming must be performed under the direction of an arborist certified by the International

Society of Arboriculture, unless otherwise approved by the City Engineer or his/her designee.

Section 8.6 Franchisee shall meet with the City and other franchise holdets and users of
the Rights-of~Way upon written notice as determined by the City, to schedule and coordinate
construction in the Rights-of~-Way. All construction locations, activities, and schedules shall be

coordinated, as ordered by the City to minimize public inconvenience, disruption or damages.

Section 8.7 Franchisee shall inform the City with at least thirty (30) days’ advance
written notice that it is constructing, relocating, or placing ducts or conduits in the Rights-of-
Way and provide the City with an opportunity to request that Franchisee provide the City with

additional duct or conduit and related structures necessary to access the conduit pursuant to
RCW 35.99.070.

Section 8.8 Franchisee shall maintain all above ground improvements that it places on

City Rights-of-Way pursuant to this Franchise. In order to avoid interference with the City's
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ability to maintain the Right—of—Wéy, Franchisee shall provide a clear zone of five (5) feet on all
sides of such improvements and ten (10) feet from above-ground City water facilities, If
Franchisee fails to comply with this provision, and by its failure, property is damaged, then

Franchisee shall be responsible for all damages caused thereby, including restoration.

Section 9 Ope Call Locator Service. Prior to doing any work in the Rights-of-Way, the

Franchisee shall follow established procedures, including contacting the Utility Notification
Center in Washington and comply with all applicable State statutes regarding the One Call
Locator Service pursuant to Chapter 19.122 RCW. The City shall not be liable for any damages
to Franchisee’s Facilities or for interruptions in service to Franchisee’s customers that are a
direct result of Franchisee’s failure to locate its Facilities within the prescribed time limits and

guidelines established by the One Call Locator Service regardless of whether the City issued a

permit.

Section 10 Safety Requirements.

Section 10.1 Franchisee shall, at all times, employ professional care and shall install and
maintain and use industry-standard methods for preventing failures and accidents that are likely
to cause damage, injuries, or nuisances to the public. All structures and all lines, equipment, and
connections in, over, under, and upon the Rights-of~-Ways, wherever situated or located, shall at
all times be kept and maintained in a safe condition, Franchisee shall comply with all federal,
State, and City safety requirements, rules, regulations, laws, and practices, and employ all
necessary devices as required by applicable law during the construction, operation, maintenance,
upgrade, repair, or removal of its Facilities. By way of illustration and not limitation, Franchisee
shall also comply with the applicable provisions of the National Electric Code, National
Electrical Safety Code, Federal Communications Commission (“FCC”) regulations, and
OcoupationaI Safety and Health Administration (OSHA) Standards. Upon reasonable notice to
Franchisee, the City reserves the general right to inspect the Facilities to evaluate if they are

constructed and maintained in a safe condition.

Section 10.2 If an unsafe condition or a violation of Section 10.1 is found to exist, and
becomes known to the City, the City agrees to give Franchisee wiitten notice of such condition

and afford Franchisee a reasonable opportunity to repair the same. If Franchisee fails to start to
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make the necessary repairs and alterations within the time frame specified in such notice (and
pursue such cure to completion), then the City may make such repairs or contract for them to be
made, All costs, including administrative costs, incutred by the City in repairing any unsafe

conditions shall be borne by Franchisee and reimbursed to the City pursuant to Section 14.3 and
Section 14.4,

Section 10.3 Additional safety standards include:

(8)  Franchisee shall endeavor to maintain all equipment lines and facilities in
an orderly manner, including, but not limited to, the removal of all bundles of unused cable on

any aerial facilities.

(b)  All installations of equipment, lines, and ancillary facilities shall be
installed in accordance with industry-standard engineeting practices and shall comply with all

federal, State, and local regulations, ordinances, and laws.

(c)  Any opening or obstruction in the Rights-of~-Way or other public places
made by Franchisee in the course of its operations shall be protected by Franchisee at all times
by the placement of adequate* barriers, fences, or boarding, the bounds of which, during petiods

of dusk and darkness, shall be cleatly marked and visible.

Section 10.4 Stop Work Order. On notice from the City that any work is being
performed contrary to the provisions of this Franchise, or in an unsafe or dangerous manner as
determined by the City, or in violation of the terms of any applicable permit, laws, regulations,

ordinances, or standards, the work may immediately be stopped by the City. The stop work
order shall:

()  Bein writing;

(b)  Be given to the person doing the work or posted on the work site;
(¢)  Besent to Franchisee by overnight delivery;

(d)  Indicate the nature of the alleged violation or unsafe condition; and

(e)  Establish conditions under which work may be resumed.
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Section 11 Work of Contractors and Subcontractors. Franchisee’s contractors and

subcontractors shall be licensed and bonded in accordance with State law and the City’s
ordinances, regulations, and requirements. Work by contractors and subcontractors are subject
to the same restrictions, limitations, and conditions as if the work were performed by Franchisee,
Franchisee shall be responsible for all work performed by its contractors and subcontractors and
others performing work on its behalf as if the work were performed by Franchisee and shall

ensure that all such work is performed in compliance with this Franchise and applicable law.

Section 12 Restoration after Construction.

Section 12,1 Franchisee shall, after installation, construction, relocation, maintenance, or
repair of its Facilities, or after abandonment approved pursuant to Section 18, promptly remove
any obstructions from the Rights-of-Way and restore the surface of the Rights-of-Way to City
standards in effect at the time of installation, construction, relocation, maintenance or repair,
provided Franchisee shall not be responsible for any changes to the Rights-of-Way not causéd by
Franchisee or anyone doing work for Franchisee. The City Manager or his/her designee shall
have final approval of the condition of such Rights-of-Way after restoration. All concrete
encased survey monuments that have been disturbed or displaced by such work shall be restored

pursuant to federal, state (Chapter 332-120 WAC), and local standards and specifications.

Section 12.2 Franchisee agrees to promptly complete all restoration work and to
promptly repair any damage caused by work to the Franchise Area or other affected area at its
sole cost and expense and according to the time and terms specified in the construction permit
issued by the City, All work by Franchisee pursuant to this Franchise shall be performed in
accordance with applicable City Public Works Engineering and Construction Standards and
warranted for a period of two (2) years and for undiscovered defects as is standard and

customary for this type of work.

Section 12.3 If conditions (e.g. weather) make the complete restoration required under
Section 12 impracticable, Franchisee shall temporarily restore the affected Right-of-Way or
property. Such temporary restoration shall be at Franchisee’s sole cost and expense. Franchisee
shall promptly undertake and complete the required permanent restoration when conditions no

longer make such permanent restoration impracticable.
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Section 12.4 In the event Franchisee does not repair a Right-of-Way or an improvement
in or to a Right-of-Way within the time agreed to by the City Engineer, or his/her designee, the
City may repait the damage and shall be reimbursed its actual cost within sixty (60) days of
submitting an invoice to Franchisee in accordance with the provisions of Section 14.3 and
Section 14.4. In addition, and pursuant to Section 14.3 and Section 14.4, the City may bill
Franchisee for expenses associated with the inspection of such restoration work. The failure by
Franchisee to complete such repairs shall be considered a breach of this Franchise and is subject

to remedies by the City including the imposition of damages consistent with Section 22.2.

Section 12.5 The provisions of this Section 12  shall survive the expiration or
termination of this Franchise so long as Franchisee continues to have Facilities in the Rights-of-

Way and has not completed all restoration to the City’s standards.

Section 13 Emergency Work/Dangerous Conditions.

Section 13.1 In the event of any emergency in which any of Franchisee’s Facilities
located in or under any street breaks, becomes damaged, or if Franchisee’s construction area is
otherwise in such a condition as to immediately endanger the property, life, health or safety of
any individual, Franchisee shall immediately take the proper emergency measures to repair its
Facilities, to cure or remedy the dangerous conditions for the protection of property, life, health
or safety of individuals without first applying for and obtaining a permit as required by this
Franchise. However, this shall not relieve Franchisee from the requirement of obtaining any
permits necessary for this purpose, and Franchisee shall apply for all such permits not later than
the next succeeding day during which the Puyallup City Hall is open for business. The City
retains the right and privilege to cut or move any Facilities located within the Rights-of-Way of

the City, as the City may determine to be necessaty, appropriate or useful in response to any

public health or safety emergency.

Section 13.2 The City shall not be liable for any damage to or loss of Facilities within
the Rights-of-Way as a result of or in connection with any public works, public improvements,
construction, grading, excavation, filling, or work of any kind in the Rights-of-Way by or on
behalf of the City, except to the extent ditectly and proximately caused by the gross negligence

or willful acts of the City, its employees, contractors, or agents. The City shall further not be
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liable to Franchisee for any direct, indirect, or any other such damages suffered by any person or
entity of any fype as a direct or indirect result of the City’s actions under this Section 13 except

to the extent caused by the' gross negligence or willful acts of the City, its employees,

contractors, or agents.

Section 13.3 Whenever the construction, installation or excavation of Facilities
authorized by this Franchise has caused or contributed to a condition that appears to substantially
impair the lateral support of the adjoining street or public place, or endangers the public, an
adjoining public place, street utilities or City property, the City Engineer may direct Franchisee,
at Franchisee’s own expense, to take reasonable action to protect the public, adjacent public
places, City property or street utilities, and such action may include compliance within a
preécribe,d time. In the event that Franchisee fails or refuses to promptly take the actions
directed by the City, or fails to fully comply with such directions, or if emergency conditioﬁs
exist which require immediate action, before the City can timely contact Franchisee to request
Franchisee effect the immediate repair, the City may enter upon the property and take such
reasonable actions as are necessary to protect the public, the adjacent streets, or street utilities, or
to maintain the lateral support tliereof, or reasonable actions vregarded as necessary safety

precautions, and Franchisee shall be liable to the City for the costs thereof,

Section 14 Recovery of Costs.

Section 14.1 Franchisee shall pay a one-time fee for the actual administrative expenses
incurred by the City that are directly related to the receiving and approving this Franchise
pursuant to RCW 35.21.860, including the costs associated with the City’s legél costs incurred in
drafting and processing this Franchise. No construction permits shall be issued for the
installation of Facilities authorized until such time as the City has received payment of this fee.
Franchisee shall further be subject to all permit fees associated with activities undertaken
through the authority granted in this Franchise or under the laws of the City. Where the City
incurs costs énd expenses for review, inspection, or supervision of activities, including but not
limited to reasonable fees associated with attorneys, consultants, City Staff and City Attorney

time, undertaken through the authority granted in this Franchise or any ordinances relating to the
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subject for which a permit fee is not established, Franchisee shall pay such costs and expenses

directly to the City in accordance with the provisions of Section 14.3.

Section 14.2 In addition to Section 14, Franchisee shall promptly reimburse the City in
accordance with the provisions of Section 14.3 and Section 14.4 for any and all costs the City
reasonably incurs in response to any emergency situation involving Franchisee’s Facilities, to the
extent said emergency is not the fault of the City. The City agrees to simultaneously seek

reimbursement from any franchisee or permit holder who caused or contributed to the emergency

situation,

Section 14.3 Franchisee shall reimburse the City within sixty (60) days of submittal by
the City of an itemized billing for reasonably incutred costs, itemized by project, for
Franchisee’s proportionate share of all actual, identified expenses incurred by the City in
planning, constructing, installing, repairing, altering, or maintaining any City facility as the result
of the presence of Franchisee’s Facilities in the Right-of~Way. Such costs and expenses shall
include but not be limited to Franchisee’s proportionate cost of City personnel assigned to
oversee or engage in any work in the Right-of~-Way as the result of the presence of Franchisee’s
Facilities in the Right-of-Way. Such costs and expenses shall also include Franchisee’s
proportionate share of any time spent reviewing construction plans in order to either accomplish
the relocation of Franchisee’s Facilities or the routing or rerouting of any utilities so as not to

interfere with Franchisee’s Facilities.

Section 14.4 The time of City employees shall be charged at their respective rate of
salary, including overtime if applicable, plus benefits and reasonable overhead. Any other costs
will be billed proportionately on an actual cost basis. All billings will be itemized so as to
specifically identify the costs and expenses for each project for which the City claims
reimbursement. A charge for the actual costs incurred in prepating the billing may also be
included in said billing. At the City’s option, the billing may be on an annual basis, but the City
shall provide the Franchisee with the City’s itemization of costs, in writing, at the conclusion of

each project for information purposes.

Section 15 City’s Reservation of Rights,
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Section 15.1 Franchisee hereby warrants that its operations as authorized under this
Franchise are those of a telephone business as defined in RCW 82,16.010, or service provider as
defined in RCW 35,21.860. As a result, the City will not impose a Franchise fee under the terms
of this Franchise, other than as described herein. The City heteby reserves its right to impose a
Franchise fee on Franchisee if Franchisee’s operations as authorized by this Franchise change
such that the statutory prohibitions of RCW 35.21.860 no longer apply or, if statutory
prohibitions on the imposition of such fees are removed. In either instance, the City also
reserves its right to require that Franchisee obtain a separate Franchise for its change in use,
which Franchise may include provisions intended to regulate Franchisee’s operations, as allowed
under applicable law. Nothing contained herein shall preclude Franchisee from challenging any

such new fee or separate agreement under applicable federal, State, or local laws.

Section 15.2 Franchisee acknowledges that its operation with the City constitutes a
telecommunication business subject to the utility tax imposed pursuant to the Puyallup Municipal
Code Chapter 5.10 in the event Franchisee provides Services within the City of Puyallup.
Franchisee stipulates and agrees that to the extent its business activities are subject to taxation as
a telecommunication business Franchisee shall pay to the City the rate applicable to such taxable
services under Puyallup Municipal Code Chapter 5.08, and consistent with state and federal law.
The parties agree however, that nothing in this Franchise shall limit the City's power of taxation
as may exist now or as later imposed by the City. This provision does not limit the City's power
to amend Puyallup Municipal Code Chapter 5.10 as may be permitted by law. Nothing in this
Franchise is intended to alter, amend, modify or expand the taxes and fees that may be lawfully

assessed on Franchisee’s Services under applicable law,

Section 16 Indemnification.

Section 16.1 Franchisee releases, covenants not to bring suit, and agrees to indemnify,
defend, and hold harmless the City, its officers, employees, agents, and representatives from any
and all claims, costs, judgments, awards, or liability to any person or entity, for injury or death of
any petson, or damage to property caused by or arising out of any acts or omissions of
Franchisee, its agents, servants, officers, or employees in the performance of this Franchise and

any rights granted within this Franchise.
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Section 16.2 Inspection or acceptance by the City of any work performed by Franchisee
at the time of completion of construction shall not be grounds for avoidance by Franchisee of any
of its obligations under this Section 16. These indemnification obligations shall extend to claims
that are not reduced to a suit and any claims that may be compromised, wi;ch Franchisee’s prior

written consent, prior to the culmination of any litigation or the institution of any litigation.

Section 16.3 The City shall promptly notify Franchisee of any claim or suit and request
in writing that Franchisee indemnify the City. Franchisee may choose counsel to defend the City
subject to this Section 16.3. City’s failure to so notify and request indemnification shall not
relieve Franchisee of any liability that Franchisee might have, except to the extent that such
failure prejudices Franchisee’s ability to defend such claim or suit, In the event that Franchisee
refuses the tender of defense in any suit or any claim, as required pursuant to the indemnification
provisions within this Franchise, and said refusal is subsequently determined by a court having
jurisdiction (or such other tribunal that the parties shall agree to decide the matter), to have been
a wrongful refusal on the part of Franchisee, Franchisee shall pay all of the City’s reasonable
costs for defense of the action, including all expert witness fees, costs, and attorney’s fees, and
including costs and fees incurred in recovering under this indemnification provision, If separate
representation to fully protect the interests of both parties is necessary, such as a conflict of
interest between the City and the counsel selected by Franchisee to represent the City, then upon
the prior written approval and consent of Franchisee, which shall not be unreasonably withheld,
the City shall have the right to employ separate counsel in any action or proceeding and to
participate in the investigation and defense thereof, and Franchisee shall pay the reasonable fees
and expenses of such separate counsel, except that Franchisee shall not be required to pay the
fees and expenses of separéte counsel on behalf of the City for the City to bring ot pursue any
counterclaims or interpleader action, equitable relief, restraining order or injunction. The City’s
fees and expenses shall include all out-of-pocket expenses, such as consultants and éxpert
witness fees, and shall also include the reasonable value of any services rendered by the counsel
retained by the City but shall not include outside attorneys’ fees for services that are
unnecessarily duplicative of services provided the City by Franchisee. Each party agrees to
cooperate and to cause its employees and agents to cooperate with the other party in the defense
of any such claim and the relevant records of each party shall be available to the other party with

respect to any such defense.

{ERZ1581649.D0C;5/00073.080008/ } 21



Section 16.4 Except to the extent that damage or injury arises from the gross negligence
or willful misconduct, malicious actions of the City, its employees or contractors and/or that of a
third party pole owner to which Franchisee attaches its Facilities, the obligations of Franchisee
under the indemnification provisions of this Section 16 shall apply regardless of whether liability
for damages arising out of bodily injury to persons or damages to property were caused or
contributed to by the concurrent negligence of the City, its officers, agents, employees or
contractors. Notwithstanding the proceeding sentence, to the extent the provisions of RCW
4.24.115 are applicable, the parties agree that the indemnity provisions hereunder shall be
deemed amended to conform to said statute and liability shall be allocated as provided therein. Tt
is further specifically and expressly understood that the indemnification provided constitutes
Franchisee’s waiver of immunity under Title 51 RCW, solely for the purposes of this
indemnification, relating solely to indemnity claims made by the City directly against the
Franchisee for claims made against the City by Franchisee’s employees. This waiver has been

mutually negotiated by the patties.

Section 16.5 Notwithstanding any other provisions of this Section 16, Franchisee
assumes the risk of damage to its Facilities located in the Right-of-Way and upon City-owned
property from activities conducted by the City, its officets, agents, employees, volunteers,
elected and appointed officials, and contractors, except to the extent any such damage or
destruction is caused by or arises from any grossly negligent, willful, or criminal actions on the

part of the City, its officers, agents, employees, volunteers, or elected or appointed officials, or

contractors.

Section 16.6 Franchisee releases and waives any and all such claims against the City, its
officers, agents, employees, volunteets, or elected or appointed officials, or contractors.
Franchisee further agrees to indemmnify, hold harmless and defend the City against any claims for
damages, including, but not limited to, business interruption damages, lost profits and
consequential damages, brought by or under users of Franchisee’s Facilities as the result of any
interruption of service due to damage or destruction of Franchisee’s Facilities caused by or
arising out of activities conducted by the City, its officers, agents, employees or contractors,

except to the extent any such damage or destruction is caused by or arises from the gross
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negligence or any willful, or criminal actions on the part of the City, its officers, agents,

employees, volunteers, or elected or appointed officials, or contractors.

Section 16.7 The provisions of this Section 16 shall survive the expiration, revocation, or

termination of this Franchise,

Section 17 Insurance.

Section 17.1 Franchisee shall procure and maintain for so long as Franchisee has
Facilities in the Right-of-Way, insurance against claims for injuries to persons or damages to
property which may arise from or in connection with the exercise of rights, privileges and
authority granted to Franchisee, its agents representatives or employees. ‘Franchisee shall require
that every subcontractor maintain insurance coverage and policy limits consistent with this
Section 17. Franchisee shall procure insurance from insurers with a current A.M., Best rating of
not less than A-. Franchisee shall provide a copy of a certificate of insurance and additional
insured endorsement to the City for its inspection at the time of or prior to acceptance of this

Franchise, and such insurance certificate shall evidence a policy of insurance that includes:

(@  Automobile Liability insurance with limits no less than $2,000,000 combined
single limit per occurrence for bodily injury and property damage. Automobile Liability
insurance covering all owned, non-owned, hired and leased vehicles. Coverage shall be written

on Insurance Services Office (ISO) form CA 00 01 or a substitute form that provides equivalent

liability coverage.

(b)  Commercial General Liability insurance, written on an occutrence basis with
limits no less than $3,000,000 combined single limit per occurrence and $5,000,000 aggregate
for personal injury, bodily injury and property damage. Coverage shall include but not be limited
to: blanket contractual; premises; operations; independent contractors; stop gap liability; personal
injury; products and completed operations; broad form property damage; explosion, collapse and
underground (XCU); and employer’s liability. Commetrcial General Liability insurance shall be
written on Insurance Services Office (ISO) ocoutrence form CG 00 01 and shall cover products

liability. The City shall be named as an additional insured under Grantee’s Commercial General
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Liability insurance policy using ISO Additional Insured-State or Political Subdivisions-Permits

CG 20 12 or a substitute endorsement providing equivalent coverage.

(¢)  Workers’ Compensation coverage as required by the Industrial Insurance laws of

the State of Washington. No deductible is presently required for this insurance; and

» (d)  Umbrella liability policy with limits not less than $10,000,000 per occurrence and
in the aggregate.

Section 17.2 Any deductibles or self-insuted retentions must be declared to and approved
by the City. Such approﬁal shall not be unreasonably withheld or delayed. The City
acknowledges that Franchisee’s curtent deductibles are subject to change based on business
needs and the commercial insurance market. Payment of deductible or self-insured retention
shall be the sole responsibility of Franchisee. Additionally, Franchisee shall pay all premiums
for the insurance on a timely basis. Franchisee may utilize primary and umbrella liability
insurance policies to satisfy the insutance policy limits required in this Section 17, Franchisee’s

umbrella liability insurance policy shall provide “follow form” coverage over its primary liability

insurance policies,

‘Section 17.3 The insurance policies, with the exception .of Workers” Compensation
obtained by Franchisee shall name the City, its officers, officials, employees, agents, and
volunteers (“Addiﬁo’nal Insureds”), as an additional insured with regard to activities petformed
by or on bebalf of Franchisee and on the forms described in Section 17.1 above. The coverage
shall contain no 'special limitations on the scope of protection afforded to the Additional
Insureds. In addition, the insurance policy shall contain a clause stating that coverage shall apply ‘
separately to each insured against whom a claim is made or suit is brought, except with respect to
the limits of the insurer’s liability. Franchisee shall provide to the City prior to or upon
acceptance either (1) a true copy of the additional insured endorsement for each insurance policy
required in this Section 17 and providing that such insurance shall apply as primary insurance on
behalf of the Additional Insureds or (2) a true copy of the blanket additional insured clause from
the policies. Receipt by the City of any certificate showing less coverage than required is not a
waiver of Franchisee’s obligations to fulfill the requirements. Franchisee’s insurance shall be

primary insurance with respect to the Additional Insureds, and the endorsement should
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specifically state that the insurance is the primary insurance. Any insurance maintained by the

Additional Insureds shall be in excess of Franchisee’s insurance and shall not contribute with it,

Section 17.4 Franchisee is obligated to notify the City of any cancellation or intent not to
renew any insurance policy, required pursuant to this Section 17, thirty (30) days prior to any
such cancellation. Within fifteen (15) days prior to said cancellation or intent not to renew,
Franchisee shall obtain and furnish to the City replacement insurance policies meeting the
requirements of this Section 17. Failure to provide the insurance cancellation notice and to
furnish to the City replacement insurance policies meeting the requirements of this Section 17
shall be considered a material breach of this Franchise and subject to the City’s election of
remedies described in Section 22 below. Notwithstanding the cure period described in Section

22.2, the City may pursue its remedies immediately upon a failure to furnish replacement

insurance.

Section 17.5 Franchisee’s maintenance of insurance as required by this Section 17 shall
not be construed to limit the liability of Franchisee to the coverage provided by such insurance,
or otherwise limit the City’s recourse to any remedy available at law or equity. Further,
Franchisee’s maintenance of insurance policies required by this Franchise shall not be construed

to excuse unfaithful performance by Franchisee,

Section 17.6  As of the effective date of this Franchise, Franchisee is a partially self-
insured entity with coverage for commercial general liability, business auto, and personal property
loss up to $1,000,000.00. In lieu of obtaining and maintaining insurance policies for the same
coverage types referenced above and up to the limits of its self-insured fund, Franchisee will
provide written evidence to the City to confirm said self-insutance fund and the availability of same
to cover such loss types. With respect to Franchisee’s self-insured status, it is mutually agreed
that (i) the City, upon request, may review Franchisee’s financial statements; (ii) Franchisee is
responsible for all payments within the self-insured retention; and (iii) Franchisee assumes all
defense and indemnity obligations as outlined in the indemnification section of this Franchise.

These requirements may be modified by written amendment executed by both parties.

Section 18 Abandonment of Franchisee’s Telecommunications Fiber Optic Cable Network.
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Section 18.1 Upon the expiration, termination, or revocation of the rights granted under
this Franchise, Franchisee shall remove all of its Facilities from the Right-of-Way within thirty
(30) days of receiving written notice from the City Engineer or his/her designee. The Facilities,
in whole or in part, may not be abandoned by Franchisee without written approval by the City.
Any plan for abandonment or removal of Franchisee’s Facilities must be first approved by the
City Engineer or his/her designee, and all necessary permits must be obtained prior to such work.
Franchisee shall restore the Right-of~-Way to the City standards in effect at the time of any such
installation, construction, relocation, maintenance or repair, provided Franchisee shall not be
responsible for any changes to the Right-of-Way not caused by Franchisee or any person doing
work for Franchisee. Franchisee shall be solely responsible for all costs associated with

removing its Facilities,

Section 18,2 Notwithstanding Section 18.1 above, the City may permit Franchisee’s
improvements to be abandoned and placed in such a manner as the City may prescribe. Upon
permanent abandonment, and Franchisee’s agreement to transfer ownership of the Facilities to
the City, Franchisee shall submit to the City a proposal and instruments for transferring

ownership to the City.

Section 18.3 Any Facilities which are not removed within one hundred (120) days of
either the date of termination or revocation or the date the City issued a permit authorizing
removal, whichever is later, shall automatically become the propetty of the City. Any costs
incurred by the City in safeguarding such Facilities or remoVing the Facilities shall be
reimbursed by Franchisee. Nothing contained within this Section 18 shall prevent the City from
compelling Franchisee to remove any such Facilities through judicial action when the City has
not permitted Franchisee to abandon said Facilities in place. The provisions of this Section 18

shall survive the expiration, revocation, ot termination of this Franchise.

Section 18.4 If Franchisee leases a structure in the Right-of-Way from a landlord and
such landlord later abandons the structure, for example by building a replacement structure or
because the landlord’s facilities have moved underground, Franchisee shall remove or relocate

its Facilities within the Public Ways within ninety (90) days of such notification from the
landlord.
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Section 18.5 The provisions of this Section 18 shall survive the expiration, revocation, or

termination of this Franchise and for so long as Franchisee has Facilities in Rights-of-Way.

Section 19 Bonds,

Section 19.1 Construction Performance Bond. If required by the City Engineer or
his/her designee, and except as prohibited by RCW 35.21.470, Franchisee shall firnish a
performance bond (“Performance Bond™) written by a corporate surety reasonably acceptable to
the City equal to at least 150% of the estimated cost of constructing Franchisee’s Facilities
within the Rights-of-Way of the City prior to commencement of any such work or such other
amount as deemed appropriate by the City Engineer. The Performance Bond shall guarantee the
following: (1) timely completion of construction; (2) construction in compliance with all
applicable plans, permits, technical codes, and standards; (3) proper location of the Facilities as
specified by the City; (4) restoration of the Rights-of~-Way and other City properties affected by
the construction; (5) submission of as-built drawings after completion of construction; and (6)
timely payment and satisfaction of all claims, demands, or liens for labor, materials, or services
provided in connection with the work which could be asserted against the City or City property.
Said bond must remain in full force until the completion of construction, including final
inspection, corrections, and final approval of the work, recording of all easements, provision of
as-built drawings, and the posting of a Maintenance Bond as described in Section 19.2.
Compliance with the Performance Bond requirement of the City’s current Public Works
Engineering and Construction Standards shall satisfy the provisions of this Section 19.1. Upon

apptoval from the City Engineer, Franchisee may furnish a Performance Bond to cover all work
within the Right-of-Way.

Section 19.2 Maintenance Bond. Except as prohibited by RCW 35.21.470, Franchisee
shall furnish a two (2) year maintenance bond (“Maintenance Bond”), or other surety acceptable
to the City, at the time of final acceptance of construction work on Facilities within the Rights-
of-Way. The Maintenance Bond amount will be equal to ten percent (10%) of the documénted
final cost of the construction work. The Maintenance Bond in this Section 19.2 must be in place

prior to City’s release of the bond required by Section 19.1. Compliance with the Maintenance
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Bond requirement of the City’s current Design and Construction Standards shall satisfy the

provisions of this Section 19.2.

Section 19.3 Franchise Bond. Except as prohibited by RCW 35.21.470, Franchisee shall
provide City with a bond in the amount of Fifty Thousand Dollars ($50,000.00) (“Franchise
Bond”) running or renewable for the term of this Franchise, in a form and substance reasonably
acceptable to City. In the event Franchisee shall fail to substantially comply with any one or
more of the provisions of this Franchise following notice and a reasonable opportunity to cure,
then there shall be recovered jointly and severally from Franchisee and the bond any actual
damages suffered by City as a result thereof, including but not limited to staff time, material and
equipment costs, compensation or indemnification of third parties, and the cost of removal or
abandonment of facilities hereinabove described. Franchisee specifically agrees that its failure to
comply with the terms of this Section 19 shall constitute a material breach of this Franchise. The
amount of the bond shall not be construed to limit Franchisee's liability or to limit the City's

recourse to any remedy to which the City is otherwise entitled at law or in equity.

Section 20 Modification. The City and Franchisee hereby reserve the right to alter, amend, or

modify the terms and conditions of this Franchise upon written agreement of both parties to such

alteration, amendment or modification.

Section 21 Forfeiture and Revocation. If Franchisee willfully violates or fails to comply with

any of the provisions of this Franchise, or through willful misconduct or gross negligence fails to
heed or comply with any notice given Franchisee by the City under the provisions of this
Franchise, then Franchisee shall, at the election of the Puyallup City Council, forfeit all rights
conferred hereunder and this Franchise may be revoked or annulled by the Council after a

hearing held upon notice to Franchisee.

Section 22 Remedies to Enforce Compliance.

Section 22.1 The City may elect, without any prejudice to any of its other legal rights
and remedies, to obtain an order from the superior court having jurisdiction compelling
Franchisee to comply with the provisions of the Franchise and to recover damages and costs

incurted by the City by reason of Franchisee’s failure to comply. In addition to any other |
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remedy provided herein, the City reserves the right to pursue any remedy to compel or force
Franchisee and/or its successors and assigns to comply with the terms hereof, and the pursuit of
any right or remedy by the City shall not prevent the City from thereafter declaring a forfeiture
or revocation for breach of the conditions herein. Provided, further, that by entering into this
Franchise, it is not the intention of the City or Franchisee to waive any other rights, remedies, or
obligations as otherwise provided by law equity, or otherwise, and nothing contained here shall

be deemed or construed to effect any such waiver.

Section 22.2 If Franchisee shall violate, or fail to comply with any of the provisions of
this Franchise, or should it fail to heed or comply with any notice given to Franchisee under the
provisions of this Franchise, the City shall provide Franchisee with written notice specifying
with reasonable particularity the nature of any such breach and Franchisee shall undertake all
commercially reasonable efforts to cure such breach within thirty (30) days of receipt of
notification. If the parties reasonably determine the breach cannot be cured within (30) thirty
days, the City may specify a longer cure period, and condition the extension of time on
Franchisee's submittal of a plan to cure the breach within the specified period, commencement of
work within the original thirty (30) day cure period, and diligent prosecution of the work to
completion, If the breach is not cured within the specified time, or Franchisee does not comply
with the specified conditions, City may, at its discretion, (1) commence tevocation proceedings,
pursuant to Section 21, or (2) claim damages of Two Hundred Fifty Dollars ($250.00) per day
against the Franchise Bond set forth in Section 19.3, or (3) pursue other remedies as described in

Section 22.1 above.

Section 23 Non-Waiver. The failure of the City to insist upon strict performance of any of the
covenants and agreements of this Franchise or to exercise any option herein conferred in any one
or more instances, shall not be construed to be a waiver or relinquishment of any such covenants,

agreements or option or any other covenants, agreements or option,

Section 24 City Ordinances and Regulations. Nothing herein shall be deemed to restrict the

City’s ability to adopt and enforce all necessary and appropriate ordinances regulating the
performance of the conditions of this Franchise, including any valid ordinance made in the

exercise of its police powers in the interest of public safety and for the welfare of the public. The
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City shall have the authority at all times to reasonably control by appropriate regulations the
location, elevation, manner of construction and maintenance of Facilities by Franchisee, and
Franchisee shall promptly conform with all such regulations, unless compliance would cause
Franchisee to violate other requirements of law. In the event of a conflict between the provisions
of this Franchise ordinance and any other ordinance(s) enacted under the City’s poliée power

authority, such other ordinances(s) shall take precedence over the provisions set forth herein,

Section 25 Cost of Publication. The cost of publication of this Franchise ordinance shall be

borne by Franchisee.

Section 26 Acceptance. Franchisee shall execute and return to the City its execution and

acceptance of this Franchise in the form_attached hereto as Exhibit B. In addition, Franchisee
shall submit proof of insurance obtained and additional insured endorsement pursuant to Section.
17, any construction Petformance Bond pursuant to Section 19.1, if applicable, and any
Franchise Bond required pursuant to Section 19.3, if applicable. The administrative fee pursuant

to Section 14.1 is due within thirty days of receipt of the invoice from the City.

Section 27 Survival. All of the provisions, conditions, and requirements of Section 5, Section 6,
Section 8, Section 12, Section 16, Section 19, Section 27, Section 28, and Section 39.2 of this
Franchise shall be in addition to any and all other obligations and liabilities Franchisee may have
“to the City at common law, by statute, or by contract, and shall survive the City’s Franchise to
Franchisee for the use of the Franchise Area, and any renewals or extensions thereof. All of the
provisions, conditions, regulations and requirements contained in this Franchise ordinance shall
further be binding upon the heirs, successors, executors, admihistrators, legal representatives and
assigns of Franchisee and all privileges, as well as all obligations and liabilities of Franchisee

shall inure to its heirs, successors and assigns equally as if they were specifically mentioned

where Franchisee is named herein.

Section 28 - Assignment,

Section 28.1 This Franchise may not be directly or indirectly assigned, transferred, or
disposed of by sale, lease, merger, consolidation or other act of Franchisee, by operation of law
or otherwise, unless approved in writing by the City, which approval shall not be unreasonably

withheld, conditioned or delayed. The above notwithstanding, Franchisee may freely assign this
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Franchise in whole or in part to a parent, subsidiary, or affiliated entity, unless there is a change
of control as described in Section 28.2 below, or for collateral security purposes. Franchisee
shall provide prompt, written notice to the City of any such assignment. In the case of transfer or
assighment as security by mortgage or other security instrument in whole or in part to secure
indebtedness, such consent shall not be required unless and until the secured party elects to
realize upon the collateral. For purposes of this Section 28, no assignment or transfer of this
Franchise shall be deemed to occur based on the public trading of Franchisee’s stock; provided,
however, any tender offer, merger, or similar fransaction resulting in a change of control shall be

subject to the provisions of this Franchise.

Section 28.2 Any transactions that singularly or collectively result in a change of more
than fifty percent (50%) of the: ultimate ownership or working control of Franchisee, ownership
or working control of the Facilities, ownership or working control of affiliated entities having
ownership or working control of Franchisee or of the Facilities, or of control of the capacity or
bandwidth of Franchisee’s Facilities, shall be considered an assignment or transfer requiring City
approval. Transactions between affiliated entities are not exempt from City approval if there is a
change in control as described in the preceding sentence. Franchisee shall promptly notify the
City prior to any proposed change in, or transfer of, or acquisition by any other party of control
of Franchisee. Every change, transfer, or acquisition of control of Franchisee shall cause a
review of the proposed transfer. The City shall approve or deny such request for an assignment
or transfer requirting City’s consent within one-hundred twenty (120) days of a completed
application from Franchisee, unless a longer period of time is mutually agreed to by the parties
or when a delay in the action taken by the City is due to the schedule of the City Council and
action cannot reasonably be obtained within the one hundred twenty (120) day period. In the
event that the City adopts a resolution denying its consent and such change, transfer, or
acquisition of control has been affected, the City may revoke this Franchise, following the
revocation procedure described in Section 21 above. The assignee or transferee must have the
legal, technical, financial, and other requisite qualifications to own, hold, and operate
Franchisee’s Services. Franchisee shall reimburse the City fdr all direct and indirect costs and
expenses reasonably incurred by the City in considering a request to transfer or assign this
Franchise, in accordance with the provisions of Section 14.3 and Section 14.4, and shall pay the

applicable application fee,
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Section 28.3 Franchisee may, without prior consent from the City: (i) lease the Facilities,
or any portion, to another person; (ii) grant an indefeasible right of user interest in the Facilities,
or any portion, to another person; or (iii) offer to provide capacity or bandwidth in its Facilities
to another person, provided further, that Franchisee shall at all times retain exclusive control over
its Facilities and remain fully responsible for compliance with the terms of this Franchise, and
Franchisee shall furnish, upon request from the City, a copy of any such lease or agreement,
provided that Franchisee may redact the name, street address (except for City and zip code),
Social Security Numbers, Employer Identification Numbers or similar identifying information,
and other information considered confidential under applicable laws provided in such lease or
agreement, and the lessee complies, to the extent applicable, with the requirements of this
Franchise and applicable City codes. Franchisee’s obligation to remain fully responsible for
compliance with the terms under this Section 28.3 shall survive the expiration of this Franchise
but only if and to the extent and for so long as Franchisee is still the owner or has exclusive

control over the Facilities used by a third party.

Section 29 Extension. If this Franchise expires without renewal or is otherwise lawfully

terminated or revoked, the City may, subject to applicable law:

(@)  Allow Franchisee to maintain and operate its Facilities on a month-to-
month basis, provided that Franchisee maintains insurance for such Facilities during such period

and continues to comply with this Franchise; or

(b)  The City may order the removal of any and all Facilities at Franchisee’s

sole cost and expense consistent with Section 18.

Section 30 Entire Agreement. This Franchise constitutes the entire undetstanding and

agreement between the parties as to the subject matter herein and no other agreements or
understandings, written or otherwise, shall be binding upon the parties upon execution of this

Franchise.

Section 31 Eminent Domain. The existence of this Franchise shall not preclude the City from

acquiring by condemnation in accordance with applicable law, all or a portion of the
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Franchisee’s Facilities for the fair market value thereof. In determining the value of such

Facilities, no value shall be attributed to the right to occupy the area conferred by this Franchise.

Section 32 Vacation. If at any time the City, by ordinance, vacates all or any portion of the area

affected by this Franchise, the City shall not be liable for any damages or loss to the Franchisee
by reason of such vacation. The City shall notify the Franchisee in writing not less than sixty
(60) days before vacating all or any portion of any such area. The City may, after sixty (60) days

written notice to the Franchisee, terminate this Franchise with respect to such vacated area.

Section 33 Notice. Any Notice or information required or permitted to be given to the parties

under this Franchise agreement may be sent to the following addresses unless otherwise

specified:

CITY OF PUYALLUP CITY OF TACOMA, DEPARTMENT OF
City Engineer PUBLIC UTILITIES LIGHT DIVISION,
333 South Meridian DBA CLICK! NETWORK

Puyallup, WA 98371 Atin: General Manager

3628 8. 35t St,
Tacoma, WA 98409

Section 34 Severability. If any section, sentence, clause or phrase of this ordinance should be

held to be invalid or unconstitutional by a coutt of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other section, sentence,
clause or phrase of this ordinance unless such invalidity or unconstitutionality materially alters
the rights, privileges, duties, or obligations hereunder, in which event either party may request

renegotiation of those remaining tetms of this Franchise materially affected by such court’s

ruling.

Section 35 Compliance with All Applicable Laws. Franchisee agrees to comply with all present

and future federal, state and local laws, ordinances, rules and regulations. This Franchise is
subject to ordinances of general applicability enacted pursuant to the City’s police powers.
Franchisee further agrees to save and hold the City harmless from damage, loss or expense,
arising out of the said use or work, unless caused by the City’s gross negligence and to remove
all liens and encumbrances arising as a result of said use or work. Franchisee shall, at its own

expense, maintain its Facilities in a safe condition, in good repair and in a manner suitable to the
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City. Additionally, Franchisee shall keep its Facilities free of debris and anything of a
dangerous, noxious or offensive nature or which would create a hazard or undue vibration, heat,
noise or any interference with City services, City reserves the right at any time to amend this
Franchise to conform to any hereafter enacted, amended, or adopted federal or state statute or
regulation relating to the public health, safety, and welfare, or relating to roadway regulation, or
a City ordinance enacted pursuant to such federal or state statute or regulation upon providing
Franchisee with thirty (30) days written notice of its action setting forth the full text of the
amendment and identifying the statute, regulation, or ordinance requiring the amendment. Said
amendment shall become automatically effective upon expiration of the notice period unless,
before expiration of that period, Franchisee makes a written request for negotiations over the
terms of the amendment. If the parties do not reach agreement as to the terms of the amendment
within thirty (30) days of the call for negotiations, City may enact the proposed amendment, by '

incorporating Franchisee's concerns to the maximum extent City deems possible.

Section 36_Attorneys’ Fees. If a suit or other action is instituted in comnection with any

controversy arising out of this Franchise, the prevailing party shall be entitled to recover all of its
costs and expenses, including such sum as the court may judge as reasonable for attorneys’ fees,

costs, expenses and attorneys’ fees upon appeal of any judgment or ruling.

Section 37 Hazardous Substances. Franchisee shall not introduce or use any hazardous

substances (chemical or waste), in violation of any applicable law or regulation, nor shall
Franchisee allow any of its agents, contractors or any person under its control to do the same. _
Franchisee will be solely responsible for and will defend, indemnify and hold the City, its
officers, officials, employees, agents and volunteers harmless from and against any and all
claims, costs and liabilities including reasonable attorneys’ fees and costs, arising out of or in
connection with the cleanup or restoration of the property associated with Franchisee’s use,
storage, or'disposal of hazardous substances, whether or not intentional, and the use, storage or
disposal of such substances by Franchisee’s agents, contractors or other persons acting under

Franchisee’s control, whether or not intentional.

Section 38 Licenses, Fees and Taxes. Prior to constructing any improvements, Franchisee shall

obtain a business or utility license from the City. Franchisee shall pay pronipﬂy and before they

become delinquent, all taxes on personal property and improvements owned or placed by
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Franchisee and shall pay all license fees and public utility charges relating to the conduct of its
business, shall pay for all permits, licenses and zoning approvals, shall pay any other applicable

tax unless documentation of exemption is provided to the City and shall pay utility taxes and

license fees imposed by the City.

Section 39 Miscellaneous,

Section 39.1 City and Franchisee respectively represent that its signatory is duly

authorized and has full right, power and authority to execute this Franchise.

Section 39.2 This Franchise shall be construed in accordance with the laws of the State
of Washington. Venue for any dispute related to this Franchise shall be the United States

District Court for the Western District of Washington, or Pierce County Supetior Court.

Section 39.3 Section captions and headings are intended solely to facilitate the reading

thereof. Such captions and headings shall not affect the meaning or interpretation of the text

herein,

Section 394 Where the context so requires, the singular shall include the plural and the
plural includes the singular.

Section 39.5 Franchisee shall be responsible for obtaining all other necessary approvals,
authorizations and agreements from any party or entity and it is acknowledged and agreed that
the City is making no representation, watranty or covenant whether any of the foregoing

approvals, authorizations or agreements are required or have been obtained by Franchisee by any

person or entity.
Section 39.6 This Franchise may be enforced at both law and equity.

Section 39.7 Franchisee acknowledges that it, and not the City, shall be responsible for
the premises and equipment’s compliance with all marking and lighting requirements of the FAA
and the FCC. Franchisee shall indemnify and hold the City harmless from any fines or other
liabilities caused by Franchisee’s failure to comply with such requirements. Should Franchisee
or the City be cited by either the FCC or the FAA because the Facilities or the Franchisee’s

equipment is not in compliance and should Franchisee fail to cure the conditions of
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noncompliance within the timeframe allowed by the citing agency, the City may either terminate
this Franchise immediately on notice to the Franchisee or proceed to cure the conditions of

noncompliance at the Franchisee’s expense.

Section 40 Ordinance Effective Date. This ordinance, being an exercise of a power specifically

delegated to the City legislative body, is not subject to referendum, and shall take effect five (5)

days after passage and publication of an approved summary thereof consisting of the title.

APPROVED:

/?(va ~ 4 (\/M%
KEVIN YAMAMOTO
CITY MANAGER

ATTEST/AUTHENTICATED:

APPROVED AS TO FORM:

W Y ek
JOSEPH'N. BECK

CITY ATTORNEY

FILED WITH THE CITY CLERK: August 16,2017
PASSED BY THE CITY COUNCIL: August 22, 2017
PUBLISHED: August 25,2017

EFFECTIVE DATE: August 30,2017

ORDINANCE NO.: 3148
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CITY OF PUYALLUP
ORDINANCE SUMMARY NO. 3148

Notice is hereby given that the Puyallup City Council did, on August 22 2017, pass
Ordinance No. 3148. This ordinance grants a franchise to the City of Tacoma,
Department of Public Utilities Light Division, dba. Click! Network for installing and
maintaining a telecommunication network in City of Puyallup.

Anyone desiring a copy of the full text of the ordinance may obtain the same, without

charge, by contacting Mary Winter, City Clerk, 333 South Meridian, Puyallup,
Washington, 98371,

Published: August 25, 2017
Effective: August 30, 2017

FAADMIN\City Clerk Department\Ordinances\Ord Summaries\2017\Telecommunication Franchise- Click Network.docx



EXHIBIT A

City of Tacoma, Dept. of Public Utilities, Light Division dba Click! Network owns and operates
a hybrid fiber/coaxial telecommunications system located throughout the City of Tacoma, City
of University Place, City of Fircrest, and in portions of City of Fife, City of Lakewood and
unincorporated Pierce County, all within the service territory of Tacoma Power. Click! Network
serves telecommunications needs of the City of Tacoma and Tacoma Power, and provides

commercial data access and internet access services on a wholesale basis within the above named
territory.

Click! Network desires to establish a transiting facility that will pass through and along certain
rights of way within City of Puyallup to connect its telecommunications network from a

connection point on 128" St, in Pierce County 1o a termination point in the Centeris Data Center
at 1023 39® Ave. SE in Puyallup.

No telecommunications services will be provided within the City of Puyallup.
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EXHIBIT B
STATEMENT OF ACCEPTANCE
City of Tacoma, Department of Public Utilities Light Division, dba. Click! Network, for itself,
its successors and assigns, hereby accepts and agrees to be bound by all lawful terms, conditions

and provisions of the Franchise attached hereto and incorporated herein by this reference.

City of Tacoma, Department of Public Utilities Light Division, dba. Click! Network

By: Date:
Name:
Title:
STATE OF )
)ss.
COUNTY OF )
On this day of , 201_, before me the undersigned, a Notary Public in and
for the State of , duly commissioned and sworn, personally appeared,
of , the company that executed the within and

foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and

deed of said company, for the uses and purposes therein mentioned, and on oath stated that
he/she is authorized to execute said instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal on the date
hereinabove set forth.

Signature

NOTARY PUBLIC in and for the State of , residing at

MY COMMISSION EXPIRES:
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RESOLUTION NO. U-10955

A RESOLUTION relating to Tacoma Power, authorizing an amendment to the
Regional Energy Efficiency Initiative Agreement with Northwest Energy
Efficiency Alliance.

WHEREAS the Department of Public Utilities, Light Division (d.b.a.
“Tacoma Power”), seeks approval to amend its 2015-2019 contract with the
Ncﬁthwest Energy Efficiency Alliance (“NEEA"), of Portland, Oregon, to allow
Tacoma Power to participate in a regional End Use Load Research Project
coordinated by NEEA, and

WHEREAS, Power utilities use load research to support integrated
resource planning, load forecasting, ratemaking, and conservation program
planning, and

WHEREAS the most recent end use load data available to the Northwest
region is 27 years old and overestimates peak demand, and

WHEREAS participation in the region-wide effort (coordinated on behalf
of all of the utilities in the region for the NEEA) is outside the scope of the
contract and will cost Tacoma Power $135,313; Now, therefore,

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

That the amendment to the 2015-2019 Regional Energy Efficiency
Initiative Agreement with Northwest Energy Efficiency Alliance, allowing
Tacoma Power to participate in a regional End Use Load Research Project, at a

cost of $135,313, is hereby approved, and the proper officers of the City are
I

i

2017\Resolutions\U-10955 NEEA Amendment.docx
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authorized to execute said contract substantially in the form as on file with the

Clerk and as approved by the City Attorney.

Approved as to form and legality:

Chief Deputy Clty Atforney

Clerk

2017'Resolutions U-10955 NEEA Amendment.docx

Chair

Secretary
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Request for Board meeting CITY OF TACOMA
DEPARTMENT OF PUBLIC UTILITIES

of =1B~¢7 REQUEST FOR RESOLUTION Date: 8/17/2017

INSTRUCTIONS: File request in the Office of the Director of Utilities as soon as possible but not later than nine working days prior to the
Board meeting at which it is to be introduced. Completion instructions are contained in Administrative Policy POL-104.

1. Summary title for Utility Board agenda: (not to exceed twenty-five words)
Approve the AMENDMENT TO REGIONAL ENERGY EFFICIENCY INITIATIVE AGREEMENT to allow
participation in regional END USE LOAD RESEARCH PROJECT.

2. Aresolution is requested to: (brief description of action to be taken, by whom, where, cost, etc.)

Tacoma Power requests a resolution of the Public Utility Board allowing the utility to amend its amend it's 2015-
2019 contract with the Northwest Energy Efficiency Alliance (NEEA) allowing the utility to participate in a regional
End Use Load Research Project coordinated by NEEA. The cost of participation is $135,313.

3.  Summarized reason for resolution:

Power utilities use load research to support integrated resource planning, load forecasting,
ratemaking, and conservation program planning. The most recent end use load data available to the
NW region is twenty-seven years old and overestimates peak demand. While this research is
expensive (over $12 million over five years) participation in this region-wide effort will only cost
Tacoma Power $135,313. This work, while originally outside the scope of our 2015-2019 NEEA
contract, is being coordinated by NEEA on behalf of all the utilities in the region and at the behest of

the Northwest Power and Conservation Council. This expense will be funded with the existing
budget.

4. Attachments.

a.
5 O Funds available [J Proposed action has no budgetary impact
6. Deviations requiring special waivers:

g 4 -
: // Requeste b.: ApproW ‘
y (e Cl i) %%»\ ()/c«w

Section Head Division Head Director of Utilities

Document1



TACOMA POWER

TACOMA PUBLIC UTILITIES

DATE: August 25, 2017
TO: William A. Gaines, Director of Utilities/CEO
FROM: Chris Robinson, Power Superintendent/COO %

SUBJECT: -~ Authorize End Use Load Research with Contract Amendment

Recommendation: Tacoma Power recommends the Public Utility Board authorize an
amendment of its 2015-2019 contract with the Northwest Energy Efficiency Alliance
(NEEA) to allow the utility to participate in a regional End Use Load Research Project
coordinated by NEEA. The cost of participation is $135,313.

Background: Tacoma Power has been a funding member of NEEA since 2001. NEEA
provides utilities a means of saving energy in certain markets where a collaborative,

regional approach to conservation is more effective than individual utilities operating
‘disparate programs.

Power utilities use load research to support integrated resource planning, load
forecasting, ratemaking and conservation program planning. The most recent end use
load data available to the NW region is twenty-seven years old and overestimates peak
demand. While this research is expensive (over $12 million over five years) participation
in this region-wide effort will only cost Tacoma Power $135,313.

This work, while originally outside the scope of our 2015-2019 NEEA contract, is being
coordinated by NEEA on behalf of all the utilities in the region and at the behest of the

Northwest Power and Conservation Council. This expense will be funded with the
existing budget.

Summary: Tacoma Power has a one-time opportunity through a regional collaboration
with NEEA to acquire needed end use load data at a low cost. These data will be used
by multiple work groups within Tacoma Power to produce more accurate products.
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FIRST AMENDMENT TO
- REGIONAL ENERGY EFFICIENCY INITIATIVE AGREEMENT

BETWEEN

NORTHWEST ENERGY E_FFICIENCY ALLIANCE, INC.
' AND

CITY OF TACOMA, DEPARTMENT OF PUBLIC UTILITIES, LIGHT DIVISION,

(DBA) TACOMA POWER

This FIRST AMENDMENT TO REGIONAL ENERGY EFFICIENCY INITIATIVE
AGREEMENT (the “Amendment”) is entered into by and between Northwest Energy Efficiency
Alliance, Inc. ("NEEA") and City of Tacoma, Department of Public Utilities, Light Division,
(dba) Tacoma Power (“Tacoma Power”). The parties desire to.amend the Regional Energy

Efficiency Initiative Agreement entered into by the parties effective January 1, 2015 ("the
Agreement").

NOW, THEREFORE, in consideration of the mutual promises and other valuable consideration
,exchanged between them, the parties agree as follows:

1.

The Agreement terms and conditions are amended to insert the following Section 15.h
immediately below Section 15.g:

15.h  End Use Load Research Project. In addition to Tacoma Power’s obligations
in Exhibit A to fund activities related to the 2015-2019 Electric Business Plan,
Tacoma Power agrees to provide separate funds for NEEA’s End Use Load
Research Project. The attached Exhibit B sets forth additional terms and conditions
which govern the funding and operation of the End Use Load Research Project. If,
during the performance and execution of the End Use Load Research Project, a

_conflict arises between the terms of this Agreement and the terms of Exhibit B, the

terms of Exhibit B shall prevail.

2. Exhibit B (“Avdditi'onal Terms & Conditions for End Use Load Research Project”) is
hereby attached to this Amendment and incorporated into to the Agreement.
[Signature page Follows]
NEEA Contract # 42609
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In all other respects, the parties reaffirm the Agreement in its entirety.

CITY OF TACOMA, DEPARTMENT OF NORTHWEST ENERGY EFEICIENCY
PUBLIC UTILITIES, LIGHT DIVISION,- ALLIANCE, INC.
(DBA) TACOMA POWER
' . DocuSigned by:

/S/ - - o /S/ : B4EQ,

: 8/10/2017
Date: B : Date: /10/
Approved: ' Susan E. Stratton

Executive Director

) /
foved as to Form: ’

e

Deputy City Attorney

NEEA Contract # 42609 Page 2 of 6
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EXHIBIT B
Additional Terms & Conditions for End Use Load Research Project

The End Use Load Research Project is a supplemental project to the Regional Energy Efficiency Initiative
Agreement (“Agreement”) entered into by and between City of Tacoma, Department of Public Utilities,
Light Division, (dba) Tacoma Power (“Tacoma Power”) and Northwest Energy Efficiency Alliance, Inc.,
(“NEEA™), effective January 1, 2015. This Exhibit B sets forth additional terms and conditions which
govern the funding and operation of the End Use Load Research Project (the “EULR Project”). If, during
the performance and execution of this Exhibit B, a conflict arises between the terms of the Agreement and
the terms of Exhibit B, the terms of Exhibit B shall prevail.

2.

4.

Statement of Work: NEEA shall deliver the Objectives outlined in the EULR Project Statement
of Work (Appendix A) attached to this Exhibit B and incorporated into this Agreement by
reference. For each year of the EULR Project, NEEA shall develop an annual Work Plan and an
associated budget that describes how NEEA will pursue the Statement of Work.

Term: This Exhibit B is effective on August 1, 2017 and will remain in effect for sixty (60)
months unless terminated earlier pursuant to Section 9 (Exceptions to Funding Commitments) or
Section 10 (Determination of Sufficiency) of the Agreement, or Section 3 of this Exhibit B.

Termination without Cause: Tacoma Power may terminate this Exhibit B for any reason not
allowed in Section 9 (Exceptions to Funding Commitments) or Section 10 (Determination of

Sufficiency) of the Agreement upon one year (365 days) written notice to NEEA.

Project Budget:

-a. The total five (5) year EULR Project budget will not exceed $12,529,000. Tacoma Power’s

estimated five (5) year share of the EULR Project shall not exceed $135,313. Tacoma
Power’s funding commitment shall be its prorated portion of actual EULR Project costs and
an administrative fee which is included in the five (5) year share specified above. Tacoma

Power agrees to pay its prorated annual funding commitment share of the EULR Project
budget. ' ' :

b. Tacoma Power agrees that' the End Use Load Research Steering Committee may modify the
Objectives outlined in Appendix A (End Use Load Research Project Statement of Work) in a
manner consistent with the End Use Load Research Steering Committee Charter. NEEA will

notify Tacoma Power of the any modifications made to the Objectives outlined in '
Appendix A. ’

Ownership of Data:

a. NEEA owns all right, title and interest in and to all works protectable by trade secret,
trademark, or copyright law created or acquired in performance of the EULR Project
including, but not limited to: ideas, concepts, know-how, techniques, processes, data,

documents, maps, reports, samples, information, drawings, and discoveries (collectively the
“Materials™).

NEEA Contract # 42609 Page 3 of 6



DocuSign Envelope |1D: 5A559A9D-4775-4982-9C08-EDSEFCEES02D

b.

In exchange for fulfilling its obligations under this Exhibit B, NEEA grants to Tacoma
Power a perpetual, non-exclusive, non-transferable, royalty-free, irrevocable license to use
the Materials. Use of the Materials shall create no rights for Tacoma Power in or to the
Materials or its use beyond the terms and conditions of this Agreement. The Materials shall
remain at all times the sole and exclusive intellectual property of NEEA. Tacoma Power
may not sublicense the Materials to any individual, corporation, agency, association,
partnership, affiliate, or other entity without the specific prior writteri consent of NEEA.
NEEA shall have the right, from time to time, to request samples of use of the Materials from
which it may determine compliance with this- Agreement. Any published use of the Materials

. or its content within not allowed under this Agreement must be approved by NEEA in

Vvﬁting. Without further notice, NEEA reserves the right to prohibit use of the Materials if it
determines, in its sole discretion, that Tacoma Power 's usage of the Materials, whether
willful or negligent, is not in strict accordance with the terms and conditions of this
Agreement. Accordingly, NEEA shall be entitled to apply for an injunction, specific

performance or other such relief as may be appropriate in the event of improper use of the
Materials by Tacoma Power.

In the event of NEEA’s bankruptcy or insolvency, Tacoma Power shall immediately have a

perpetual, non-exclusive, transferable, sub-licensable, royalfy-free, irrevocable license to use
the Materials.

Tacoma Power agrees that the Materials constitute Confidential Information. Tacoma Power
may disclose the Materials to its public governing or regulatory body so long as such
disclosure is for a limited purpose and the public governing or regulatory body is required to
protect the Materials on terms consistent with this Agreement. The parties agree not to
disclose to a third party any Confidential Information received from the other Party in
connection with this Exhibit B. “Confidential Information” means any information marked or
otherwise identified by the disclosing Party as proprietary or confidential. The receiving party
will not disclose the Confidential Information to third parties for a period of three (3) years
from the date of disclosure of the Confidential Information unless expressly permitted in
writing by the disclosing party. The receiving party shall take reasonable steps to protect the
Confidential Information. These steps must be at least as protective as the steps receiving
party takes to protect its own confidential information. Third parties receiving Confidential
Information shall be required to protect the Confidential Information on terms consistent with
this Exhibit B. The parties will not be liable for the disclosure of any Confidential
Information that is: (i) easily accessible, or becomes easily accessible, in the public domain
through no fault of the receiving party; (ii) lawfully received from a third party and without
any obligation of confidentiality; or (iii) already known to receiving party without any
limitation on disclosure by disclosing party before its receipt.

The parties agree that the End Use Load Research Steering Commiitee, in its sole discretion,
may determine which non-funder third parties may have access to the Materials. NEEA will
grant access to the Materials to third parties as directed by the Erid Use Load Research

Steering Committee.

NEEA Contract # 42609 Page 4 of 6
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f.  Notwithstanding anything to the contrary above, the parties acknowledge that Tacoma Power
is subject to the requirements of the Washington State Public Records Act, Chapter 42.56
RCW (Public Records Act) and any Confidential Information including Materials provided to
Tacoma Power are public records. Tacoma Power may be required, upon request, disclose
Confidential Information including Materials provided to it unless an exemption under the
Public Records Act or other laws applies. In the event Tacoma Power receives a request for
such disclosure, determines in its legal judgment that no applicable exemption to disclosure
applies, and the Confidential Information and/or Materials have been clearly marked or
identified in writing as Confidential Information, Tacoma Power shall provide NEEA with
ten (10) days written notice of impending release. Should legal action thereafter be initiated
by NEEA to enjoin or otherwise prevent such release, all expense of any such litigation shall
be borne by NEEA, including any damages, attorneys fees or costs awarded by reason of
having opposed disclosure. Tacoma Power shall not be liable for any release where notice
was provided and NEEA took no action to oppose the release of information.

6. Fixed-Flat Invoice: NEEA will invoice Tacoma Power 25% of its annual Exhibit B contribution
on a quarterly invoice 30 days prior to start of each quartér. Tacoma Power shall pay the invoice
by the 1* day of each quarter. Invoices will be provided to the Contact Information listed in

Exhibit A and may be added as a separate line item on an existing invoice required by the
Agreement.

7. True Up of Funds: If NEEA has not expended the entire funding commitment covered in this

Exhibit B at the end of the Term, billings will be reduced or funds will be returned or credited to
a future funding agreement.

8. Survival of Obligations: The terms, conditions, and obligations of this Exhibit B, and
Sections 9, 10, 11, 12, 13, 14, and 15 of the Agreement as they apply to the EULR Project, shall

survive termination of the Agreement unless Exhibit B is terminated pursuant to Section 3 of this
Exhibit B.

NEEA Contract # 42609 Page Sof6
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Appendix A
End Use Load Research Project Statement of Work

NEEA will perform the following Objectives:

1.

Conduct continuous residential metering at the circuit level, sampling approximately 75-100

“new residences (new to the study) each year for five (5) years for the identified priority end

uses of heating, ventilation, air conditioning, and water heating. Approximately 400 homes
will be sampled. ' '

Conduct continuous commercial metering for identified priority end uses [ten (10) channels
with approximately 10 (ten) end uses], sampling approximately 20-25 new buildings (new to
the study) each year for five (5) years totaling approximately 100 buildings.

Evaluate the coordination and timing of the existing residential and commercial building
stock assessments (RBSA and CBSA) with the proposed metering studies for purposes of
sampling, recruitment of residences and buildings, scheduling, and possibly site visits.

Hire one (1) full-time employee (FTE) for the development and staffing of a d_ata library and
to conduct analysis, and one (1) FTE to manage the research process and to staff the Steering
Committee and a Research Working Group. '

NEEA Contract # 42609 Page 6 of 6
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RESOLUTION NO. U-10719

A RESOLUTION relating to Tacoma Power, authorizing a contract reriewal with

Northwest Energy Efficiency Alliance.

WHEREAS the Department of Public Utilities, Light Divi.sio'n (d.b.a.
“Tacoma Power'-f), see'ks approvall to renew a contract with Noﬁhwest Energy
Efficiency Alliance ("NEEA"), of Portland, O}‘regon fon; the period coVe_ring
Caiendar years 2015-2019 as part.qf Tacoma Power's efforts to promote energy.
Co-nservation and effivcierixcy, and |

WHEREAS, Tacqma Powér's alliance with NEEA provides highly cost
effective energy efficiency (I'apprc')ximately 2 cents/kWh), is consistent with the

utility’s resource strategy, and is eligible for compliance with the conservation

- requirement inthe Washington RPS Energy Independence Act, and

WHEREAS, pursuant to the terms of the contracvt, Tacoma Power will

pay NEEA $1,849,504 in re\turn for a share of the conservation savings derived

by NEEA’s initiatives, and

WHEREAS NEEA estimates Tacoma Power's share of the conservation

savings at 1.0.96 percent; Now, Therefore,
BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

| That the contract renewal with Northwest Energy Efﬁcien_cy Alliance, at a |
cost of $1,849,504, over the period of 2015 through 2019, is hereby apprO\’/ed,

and the proper officers of the City are authorized to execute said contract

2014\Resolutions\U-10719 MEEA Renewal.dock
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substantially in the form as on file with the Clerk and as approved by the City

Attorney.
N ('"\\
Approved as to form and legality: “ \\ e (\ A &‘-iv\fir’“\~\.
o , ~Chair ) W ' :
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REGIONAL ENERGY EFFICIENCY INITIATIVE AGREEMENT

This Regional Energy Efficiency Initiative Agreement ("Agreement") is between the
City of Tacoma, Department of Public Utilities, Light Division, (dba) Tacoma Power (“Tacoma

Power”), and Northwest Energy Efficiency Alliance, Inc., a nonprofit corporation ("NEEA"),
and is effective January 1, 2015.

RECITALS:

WHEREAS, NEEA is a non-profit corporation that has been funded by Northwest utilities,
Bonneville Power Administration and the Energy Trust of Oregon since 1997. NEEA’s mission
is to mobilize the Northwest to become increasingly energy efficient fora sustainable future.
NEEA is a strategic alliance built around a broad recognition that lasting change in energy
efficiency can only be created through strong partnerships and that greater energy efficiency can

be achieved across Washington, Oregon, Montana and Idaho by working in concert, rather than
by working as individual states or organizations. ‘

WHEREAS, NEEA delivers regional market-transformation, energy-efficiency initiatives, and
increased availability of energy-efficient emerging technologies. The purpose of these initiatives
is to deliver cost-effective electricity savings through long-lasting changes to the marketplace.

WHEREAS, Tacoma Power is choosing to fund NEEA because the two organizations share
goals to influence markets structurally to promote and sustain energy efficiency and achieve
cost-effective electricity savings. The arrangement brings several benefits to Tacoma Power.
NEEA has an established track record of market transformation activities in Oregon,
Washington, Montana, and Idaho. Tacoma Power can reduce its market transformation costs by
building on NEEA’s pooled, four-state resources, suppliers, market research, and program
design. Because NEEA works in markets beyond Tacoma Power’s service territory, there is a
greater likelihood that market change in Tacoma Power’s service territory will be rooted in a
regional market. Working with NEEA should produce more electricity savings at a lower cost to
Tacoma Power than Tacoma Power can solely through individual efforts. :

[n consideration of the mutual promises exchanged between them, and the benefits to be derived
by, NEEA and Tacoma Power agree as follows:

AGREEMENT:

I. Reeional Results and Reporting: NEEA shall deliver the five year goals and objectives as
outlined in the NEEA 2015-2019 Business Plan, as adopted by the Board of Directors on
June 20, 2014 which is incorporated herein into this Agreement by reference. NEEA shall
develop an annual Operations Plan and associated budget that describes how NEEA will
pursue the five year Business Plan goals and objectives. The Operations Plan will

specify interim progress goals/milestones that it will use to assess progress toward
Business Plan goals and objectives.




a.  NEEA will present annual operations plans and associated budgets for approval to
the NEEA Board of Directors (“Board of Directors™) annually.

b.  NEEA will deliver quarterly status reports to the Board of Directors, with a written
annual status report provided to all NEEA funders,

2. Tacoma Power Enerpy Savings: The projects in NEEA’s portfolio will deliver 145 aMW
of total regional energy savings. NEEA shall deliver a minimum energy savings that
allows each funder to satisfy its governing regulatory body that its investment of
ratepayer funds is justified. Tacoma Power’s share of these energy savings is estimated
at 1.096%, per the funding share estimates in Attachment A. Actual funder and savings
shares will vary based on finalization of funder participation agreements and will be
adjusted and communicated to Tacoma Power after all funder agreements are cormnplete,

a. Savings will be reported both for achievements as a result of this 2015-2019
investment, as well as for achievements during 2015-2019 as a result of prior
investments in NEEA.

b. NEEA will deliver an annual savings report including any true up for the calendar
year by July 1% of the following year.

¢. Savings will be reported where feasible at a zip code level.

d. Savings as a result of prior investments will be reported based on prior funding
share.

e. Ifthe energy savings identified above cannot be reasonably demonstrated or
verified as necessary to satisfy the City of Tacoma Public Utility Board that
further investment of Tacoma Power ratepayer funds is justified, Tacoma Power
may terminate this Agreement upon 60 days prior written notice to NEEA.

3. Operational Effectiveness: The Board of Directors may, at its discretion, direct that
NEEA contract with an independent third party to perform an assessment of optional
program costs and benefits and the effectiveness of collaboration activities implemented
by NEEA (specifically, the Stakeholder Relations outreach and Regional Portfolio
Advisory Committee voting activities), This assessment would be delivered to the Board
after at least one full year of experience with the optional programs.

4. Fiscal Audit: Each year, NEEA will retain the services of an independent CPA firm to
conduct and complete an annual financial audit and internal control review. The
selection of the firm and audit will be overseen by members of the Board of Directors and

“copies made available annually to the Board of Directors and funders by August 1.
Upon Tacoma Power’s request, NEEA shall make available to Tacoma Power all
accounts, records, and documents related to such audit for Tacoma Power’s inspection,
evaluation, and/or further audit during normal business hours as reasonably needed by
Tacoma Power to assess performance, compliance, and/or quality assurance under this
Agreement. Tacoma Power may request from NEEA additional information related to



10.

reported results delivered to Tacoma Power under this Agreement including financial
accounts, records, and documents. At Tacoma Power’s request, NEEA will deliver,
within 30 days of written request from Tacoma Power, either the original or a copy of
such documents provided that such information is not protected by regulations, laws, or
other obligations that restrict the disclosure of such information, including nondisclosure
agreements or confidentiality obligations in other agreements. Information to be
disclosed under this section shall not include other funder’s confidential information.

Term: This Agreement is effective January 1, 2015, and will end on July 1, 2020 unless
terminated earlier pursuant to Paragraphs 2, 9 and 10.

Total Funding Amount: Tacoma Power shall provide funds to NEEA under the terms of
this Agreement in the total amount referenced in Exhibit A.

Payments: Tacoma Power shall make fixed payments based on the invoicing and
payments schedule as set forth in the attached Exhibit B, “Payment Schedule”.

. Additional Funds: Nothing in this Agreement shall limit NEEA’s ability to solicit funds

from third party sources.

Exceptions to Funding Commitments: The following exceptions shall apply to Tacoma
Power’s funding commitments:

a.  Tacoma Power shall not have an obligation to provide funding to NEEA for that

portion of its total funding commitment that is not approved by the City of Tacoma
Public Utility Board.

Tacoma Power may elect to reduce or discontinue NEEA funding under this
agreement upon the implementation of restructuring legislation or other legislation
which eliminates the responsibilities of Tacoma Power to provide benefits under a
public purpose charge or similar state or federal mandate.

Funding by Tacoma Power may be discontinued with sixty days notice to NEEA if
there is a change to the Bylaws of NEEA to which Tacoma Power does not agree.

If NEEA fails to perform its obligations under this Agreement, Tacoma Power may
terminate this Agreement upon sixty days prior written notice to NEEA.

Determination of Sufficiency: If the NEEA Board of Directors determines at any time
that NEEA’s progress versus business plan objectives does not warrant continued
investment in NEEA, or that NEEA does not have sufficient funds to operate, Tacoma
Power may choose to ramp down its investment in NEEA. At such time, Tacoma Power

shall pay a one time payment equal to the average annual funding amount, less any
credits, to NEEA to allow NEEA to ramp down operations.

(S



11. Insurance: NEEA shall maintain (and shall cause each of its agents, independent
contractors, and subcontractors performing services hereunder to maintain) at all times at
its sole cost and expense at least the following insurance coverage types and limits to
satisty its obligations under this Agreement.

a.  Workers’ Compensation Insurance required by law, at statutory limits, and

Employer’s Liability Insurance with a limit of not less than One Million Dollars
($1,000,000).

b.  Business Automobile Liability Insurance covering all automobiles, with a combined
single limit of at least $1,000,000.

c.  Commercial General Liability Insurance including (i) bodily injury, (ii) propetty
damage, (iii) Contractual liability coverage covering its obligations of indemnity
and defense and (iv) personal and advertising injury with a combined single limit of
not less than One Million Dollars ($1,000,000).

d.  All insurance required to be issued under this Section 11 shall be issued on a U.S.
policy by one or more insurance carriers licensed to do business in the state where
services are rendered. Upon execution of this Agreement, NEEA shall provide
evidence of insurance indicating all coverage required hereunder.

12. Indemnification: Each party as an “Indemnitor” shall indemnify, defend, and hold
harmless the other party, its directors, officers, employees, and agents (collectively,
“Indemnitees™) from any and all third party claims, demands, suits, losses, costs, and
damages of every kind and description, including reasonable attorney fees, brought,
made, or asserted against or incurred by any of the Indemnitees resulting from, arising
out of; or in any way connected with, any act of Indemnitor, its employees, agents,
representatives, or subcontractors of any tier, their employees, agents, or representatives
in the performance or nonperformance of Indemnitor’s obligations under this Agreement.
Notwithstanding anything contained in this Agreement to the contrary:

a.  Neither NEEA nor Tacoma Power will be deemed liable or to be in default for any
delay or failure in performance under this Agreement or other interruption deemed
to result, directly or indirectly, from acts of God, civil or military authority, acts of
public enemy, war, accidents, fires, explosions, earthquakes, floods, failure of
transportation, strikes or other work interruptions by its employees, or any other
similar cause beyond its reasonable control unless such delay or failure in
performance is expressly addressed elsewhere in this Agreement; and

b. Under no circumstances will either party be liable to the other with respect to this
Agreement for any incidental, indirect, consequential, special, punitive or
exemplary damages including, but not limited to, loss of revenue or profit, or loss of
use of property, whether based in whole or in part on Agreement, negligence, strict
liability, tort, statutory or any other theory of liability.
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Disputes: The use of mediation is encouraged and may be used as negotiated between the
parties. All claims arising out of this Agreement and all disputes not settled by the parties
shall be settled by binding arbitration in accordance with then effective rules of the
Arbitration Service of Portland, Inc., and judgment upon the award rendered by the
arbitrator(s) may be entered in Multnomah County Circuit Court and/or any other court

- having jurisdiction. If an arbitration hearing is required, such hearing shall be held in

14.

15.

Portland, Oregon. This Agreement shall be governed by the laws of the State of Oregon.

Notices: Notices required to be made under this Agreement shall be served personally, by
overnight courier, or by United States certified mail, return receipt requested, to the
representative and address shown below. Notice will be deemed to be given (a) on the
date of personal delivery, (b) at the expiration of the second day after the date of deposit

in the United States mail, or (c) on the date of confirmed delivery by the overnight
courier. ' : '

Miscellaneous:

a.  No amendment or modification of this Agreement shall be valid unless set forth in a
written document hereafter signed by Tacoma Power and NEEA.

In the event of any conflict between (i) this Agreement and (ii) the Articles of

Incorporation or Bylaws of NEEA, the provisions of this Agreement shall prevail as
between Tacoma Power and NEEA.

c.  The provisions of this Agreement are intended to be for the benefit of Tacoma
Power and NEEA, and nothing in this Agreement shall be interpreted or construed
as conferring upon any third party any right or claim against Tacoma Power or
NEEA or entitling any third party to enforce any of the terms of this Agreement on
Tacoma Power, NEEA or otherwise. This Agreement shall not be interpreted or
construed to create or evidence a partnership between Tacoma Power and NEEA, or
as imposing any partnership obligation or liability on Tacoma Power or NEEA. Any
and all services and/or deliverables to be furnished by NEEA hereunder shall be
furnished as an independent contractor, and nothing herein contained shall be

construed to create a relationship of employer/employee or master/servant between
Tacoma Power and NEEA. ‘

d.  This Agreement and the attached Exhibits, as modified herein, contain the entire
agreement between the parties as to the services to be rendered hereunder. All
previous and contemporaneous agreements, representations or promises and
conditions relating to the subject matter of this Agreement are superseded hereby.

NEEA agrees to take all steps necessary to comply with all federal, state, laws, and
policies regarding non-discrimination and equal employment opportunities. NEEA
- shall not discriminate in any employment action because of race, religion, creed,
color, national origin or ancestry, sex, gender identity, sexual orientation, age,
marital status, familial status, veteran or military status, the presence of any



sensory, mental or physical disability or the use of a trained dog guide or service
animal by a disabled person. '

No officer, employee or agent of the Tacoma Power, nor any member of the
immediate family of any such officer, employee or agent as defined by City of
Tacoma ordinance, shall have any personal financial interest, direct or indirect, in
this Agreement, either in fact or in appearance. NEEA shall comply with all
federal, state, and City of Tacoma ethics laws and regulations.

This Agreement may be executed in counterparts (including by means of electronic
signature, facsimile, or .pdf), each of which shall be deemed an original but all of
which together shall constitute one and the same agreement, binding on the parties
even though all the parties are not signatories to the same counterpart

** Balance of Page Intentionally Left Blank **



CITY OF TACOMA, DEPARTMENT OF
PUBLIC UTILITIES, LIGHT DIVISION,
(dba) TACOMA POWER

Date: - /O///y//éf :

1=

Printed Name: William A. Gaines
Title: /%7/ "cww)

Approved as to form and legality:

Deputy City Attorney
g y/4 ///

NORTHWEST ENERGY EFFICIENCY
ALLIANCE, INC.

Approved:

Date: [Z(A/Zﬁ, Jory

ooz

, Susan E. Str;zéon
/ Executive Director

o

By;

Name and Address for Notices to Tacoma
Power:

Attention: Theodore Coates,
Power Superintendent

- Address: Tacoma Power

3628 S 35th St.
Tacoma, WA 98409-3192

~ il Lo b

‘Theodare C. Coates
Power Superintendent/C0O0

Name and Address for Notices to NEEA:
Susan E. Stratton, Executive Director
Northwest Energy Efficiency Alliance
421 SW Sixth Avenue, Suite 600
Portland, OR 97204



EXHIBIT A

Payment Schedule
Regional Energy Efficiency Initiative Agreement
Between
Tacoma Power
And
Northwest Energy Efficiency Alliance, Inc.

Part A — Five Year Direct Funding Commitment by Funding Share

2015-2019 NEEA
2015-2019 Total "All In"
Direct Funders Approved Funding
T e Funding Shares Commitment
GO Fistue

Bonneville Power Administration 36.042% $60,820,995
Energy Trust of Oregon 20.146% $33,996,442
Puget Sound Energy Inc. 14.139% $23,859,610
Idaho Power Co 8.966% $15,130,155
Avista Corp 5.742% $9,689,644
NorthWestern Energy LLC 4.035% $6,809,076
Seattle City Light 3.655% $6,167,825
“PacifiCorp (Washington) 2.543% $4,291,321
PUD No 1 of Clark County 1.314% $2,217,379
Tacoma Power 1.096% 51,849,504
PUD No 1 of Chelan County 0.968% $1,633,503
Snohomish County PUD No 1 0.654% $1,103,627
PUD No 1 of Cowlitz County 0.383% $646,314
Eugene Water and Electric 0.317% $534,939
Total 100.000% $ 168,750,333




Part B - Invoice and Payment Schedule

Tacoma Power has elected to fund NEEA’s core budget and all optional activities and programs.
Optional programs and activities include: Existing Building Renewal and Commercial Real
Estate; Top Tier Trade Ally Advanced Training; Industrial Technical Training; and market
transformation resources for all initiatives including marketing resources, channel development,
training and utility customization. The Board of Directors approved a funding share formula at

its June 20, 2014 Special Board Meeting. Tacoma Power’s approved funding share is 1.096%.
Tacoma Power’s total direct funding commitment is as follows:

. Total Tacoma Power five-year funding commitment: $ 1,849,504
. Tacoma Power annual funding commitment: $369,900.80
. Tacoma Power quarterly funding commitment: $92,475.20

Tacoma Power’s funding commitment, in dollars, will not be affected by changes to other
funders’ commitments, including those who may not elect to fund all optional activities and
programs or those who choose not to fund NEEA during the five-year funding cycle. In the event
that NEEA’s total funding commitment is adjusted, Tacoma Power’s approved funding share
will be calculated and adjusted accordingly. NEEA will notify Tacoma Power of any change in
its approved funding share within 30 days of a change to NEEA’s total funding commitment.
Tacoma Power’s contribution shall be paid quarterly as defined below:

1.  Fixed-Flat Invoice. NEEA shall invoice Tacoma Power 25% of its average annual
contribution on December 1, 2014, which is due and payable within 30 days of receipt.
Quarterly invoices equivalent to 25% of the average annual contribution will continue
through the contract period with an invoice date of 30 days prior to the quarter and due date
of the 1st day of each quarter.

2.

True Up of Funds through 2019 or 2020. If NEEA has not expended the entire amount

covered in this contract at the end of the funding cycle, billings will be reduced or funds
will be credited to a future funding agreement.

Part C - Contact Information
Invoices should be sent to:

Name: Chris Robinson

Title: Power Manager

Organization: Tacoma Power

Address: 3628 South 35th Street
Tacoma, WA 98409-3192

Phone: 253-502-8282

E-mail: crobinson(@cityoftacoma.org
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RESOLUTION NO. U-10956

A RESOLUTION relating to Tacoma Power; authorizing the execution

and conveyance of an easement to Cathy Mae Blakely and Mark

and Debbie Kay Christy.

WHEREAS the City of Tacoma, Department of Public Utilities, Light
Division (d.b.a. “Tacoma Power"), requests the Public Utility Board approve the
execution and conveyance of a non-exclusive easement to Cathy Mae Blakely
and Mark and Debbie Kay Christy, for access across Tacoma Power’s Potlatch-
Cushman Transmission Line Corridor, westerly of SR 302, and

WHEREAS the easement will allow legal ingress/egress to the public-
right-of-way across Tacoma Power’s property, and

WHEREAS the estimated market value is $5,000, and will not adversely
affect Tacoma Power operations, Now, therefore,

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

That the conveyance of an easement from Tacoma Power to Cathy Mae
Blakely and Mark and Debbie Kay Christy, in the amount of $5,000, as
described in the easement on file with the Clerk of the Board, is approved and
the appropriate City officials are authorized to execute said easement
substantially in the form on file with the Clerk and as approved by the City

Attorney.

Approved as to form and legality:

AR ) Chair
7 )
Chief Deputy C‘f@ Attorney Secretary
Adopted

Clerk

2017'\Resolutions\U-10956 Blakely/Christy — Convey Easement.doc




Request for Board meeting CITY OF TACOMA
DEPARTMENT OF PUBLIC UTILITIES

of September 13, 2017 REQUEST FOR RESOLUTION Date: August 25, 2017

INSTRUCTIONS: File request in the Office of the Director of Utilities as soon as possible but not later than nine working days prior to the
Board meeting at which it is to be introduced. Completion instructions are contained in Administrative Policy POL-104.

1. Summary title for Utility Board agenda: (not to exceed twenty-five words)

Authorize Tacoma Power to convey an easement to Cathy Mae Blakely and Mark and Debbie Kay Christy
across the Potlatch-Cushman Transmission Line Corridor for $5,000.00.

2. Aresolution is requested to: (brief description of action to be taken, by whom, where, cost, etc.)

Execute and convey a non-exclusive easement to Cathy Mae Blakely and Mark and Debbie Kay Christy for
access across Tacoma Power’s Potlatch-Cushman Transmission Line Corridor, westerly of SR 302. The
easement will allow legal to and from the public right-of-way across Tacoma Power's property, and also
needed access across land owned by the Washington State Department of Natural Resources (“DNR”).
DNR recently granted an easement for access, and this easement is the last step to establish legal access
for the property. The estimated market value of this easement is $5,000.

3. Summarized reason for resolution:

The Blakely/Christy property is located south of and adjacent to the Tacoma Power’s Potlatch-Cushman
Transmission Line Corridor. A single family residence (manufactured home) has been located on the
property since 1995. In preparation for sale of the property, the prior owner (Iris Morgan) applied for an
easement to cross Tacoma Power’s property. While this request was in process, the property was sold to
Blakely/Christy who wish to pursue completion of the request.

The parties have agreed on the terms and conditions of the easement based on an in-house estimate of fair
market value of five thousand dollars ($5,000.00). The easement is restricted to ingress and egress across

the transmission line corridor, connecting to the DNR property, and will allow access to and from the public
right-of-way.

4. Attachments:

A. Director's Memo

B. Easement

C. Aerial Photo — Easement Area
D. Aerial Photo - Location

E. DNR Easement

s L

Funds available X Proposed action has no budgetary impact
6. Deviations requiring special waivers:
Originated by: Requested by: IA/‘ Approved:
< -
~Joseph A. Wilson, Transmission and Chris Robinson, Power William A. Gaines, Director of Utilities/CEO
Distribution Assistant Section Manager Superintendent/COO

Document1
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POWER TACOMA PUBLIC UTILITIES

TACOMA PUBLIC UTILITIES

Date: August 25, 2017
To: William A. Gaines, Director of Utilities/CEO
From:  Chris Robinson, Power Superintendent/COO

Subject: Blakely/Christy — Easement for Access across the Potlatch-Cushman
Transmission Line Corridor.

Recommendation:
Tacoma Power requests your approval to convey a non-exclusive easement, consisting of
approximately 400 square feet, for ingress and egress across the Potlatch-Cushman

Transmission Line Corridor, to property owned by Cathy Mae Blakely and Mark and Debbie Kay
Christy, for $5,000.00.

Background:

The Blakely/Christy property is located south of and adjacent to Tacoma Power’s Potlatch-
Cushman Transmission Line Corridor. A single family residence (manufactured home) has been
located on the property since 1995. In preparation for sale of the property, the prior owner (Iris
Morgan) applied for an easement to cross Tacoma Power’s property. While this request was in
process, the property was sold to Blakely/Christy who wish to pursue completion of the request.

As part of the due diligence for this request, it was determined that the Blakely/Christy property
did not have legal access to and from the public right-of-way across Tacoma Power’s property,
and also needed access across land owned by the Washington State Department of Natural
Resources (“DNR”). DNR recently granted an easement for access, and this easement is the
last step to establish legal access for the property.

The parties have agreed on the terms and conditions of an easement based on an in-house
valuation of fair market value of five thousand dollars ($5,000.00). The easement is restricted to
ingress and egress across the transmission line corridor, connecting to the DNR easement, and
will allow access to and from the public right-of-way.

The proposed easement will not adversely affect Tacoma Power operations. An easement

based on similar terms was granted on a neighboring property in 2015 with no negative effects
noted.

Your approval is requested to submit this matter to the Public Utility Board for consideration and
approval.

APPROVED:

William A. Gaines
Director of Utilities/CEO




WHEN RECORDED RETURN TO:
Tacoma Public Utilities

Real Property Services

3628 South 35" Street

Tacoma, WA 98409

CITY OF TACOMA
DEPARTMENT OF PUBLIC UTILITIES
EASEMENT NO. E13453

Reference No. P2016-235 GWM

Grantor: City of Tacoma, Department of Public Utilities, Light Division
(d.b.a. Tacoma Power)

Grantee: Cathy Mae Blakely and Mark Christy and Debbie Kay Christy

Legal Description: Northeast Quarter (NE'2) of Section 21, Township 22 North,
Range O1E East, W.M., Pierce County, WA.

Tax Parcel No.: Portion of 0122211017

Benefitted Tax

Parcel No.: 0122211051

THIS EASEMENT AGREEMENT (“Easement Agreement”) entered into by the City of
Tacoma, Department of Public Utilities, Light Division (d.b.a. Tacoma Power), a municipal
corporation, organized and existing under the laws of the State of Washington, hereinafter
referred to as “Tacoma Power,” record owner of the Easement Area described hereinafter,
and Cathy Mae Blakely, an unmarried person, and Mark Christy and Debbie Kay Christy,
husband and wife, referred to herein as “Grantee.”
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RECITALS

WHEREAS, the Grantee has requested that Tacoma Power grant an Easement for a

driveway to access the Grantee’s abutting real property as depicted in Exhibit A; and,

WHEREAS, Tacoma Power for the consideration provided for below, is willing to. grant
and convey a non-exclusive easement over a parcel of land in Pierce County,

Washington, known as the Potlatch-Cushman Transmission Line Corridor, and legally
described below.

NOW THEREFORE, in consideration of the covenants herein stated and Five Thousand
and No/100 ($5,000.00) Dollars, Tacoma Power does hereby grant and convey to the
Grantee a non-exclusive easement (“Easement”) for the purposes specified herein, said

Easement over the following real property (“Easement Area”), and depicted in Exhibit A:

THAT PORTION OF THE CITY OF TACOMA'S CUSHMAN TRANSMISSION LINE RIGHT-OF-
WAY WITHIN THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 21,
TOWNSHIP 22 NORTH, RANGE 1 EAST, W.M., IN PIERCE COUNTY, WASHINGTON LYING
WITHIN A 20 FOOT WIDE STRIP OF LAND, 10 FEET OF EVEN WIDTH EACH SIDE OF THE
FOLLOWING DESCRIBED CENTERLINE: |

COMMENCING AT THE NORTHWEST CORNER OF THE NORTHEAST QUARTER OF SAID
SECTION 21; THENCE SOUTH 87°5118” EAST ALONG THE NORTH LINE OF SAID SECTION
430 FEET TO THE TRUE POINT OF BEGINNING OF THIS DESCRIBED CENTERLINE;
THENCE SOUTH 17°26°48” WEST 51.84 FEET TO THE SOUTHERLY LINE OF THE NORTH 50
FEET OF SAID NORTHWEST QUARTER OF THE NORTHEAST QUARTER AND THE
TERMINUS OF THIS DESCRIBED CENTERLINE; THE NORTHERLY END OF SAID STRIP
BEING THE NORTH LINE OF SAID SECTION 21 AND THE SOUTHERLY END OF SAID STRIP

BEING THE SOUTH LINE OF THE NORTH 50 FEET OF SAID NORTHWEST QUARTER OF THE
NORTHEAST QUARTER.

1. Terms

a. The terms and provisions of the herein Easement Agreement shall constitute

covenants running with the land and shall be binding upon and inure to the
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benefit of the parties hereto, their successors, assigns, personal
representatives, devisees and heirs.

b. The Term of this Easement Agreement shall commence on the date of
execution and recording and shall run in perpetuity unless terminated pursuant

to the terms and conditions set forth herein.

c. The rights granted to the Grantee are indivisible. Should the Grantee’s
benefitted real property as depicted in Exhibit A be subdivided or parceled,
owners of the additional parcels shall not be entitled to exercise the rights
granted herein. Such owners must apply separately for an easement for any
new residence, which may or may not be granted by Tacoma Power. Any
grant of easements and related rights shall be at the sole discretion of Tacoma
Power.

2. Covenants and Conditions

a. Purpose. Tacoma Power grants the above-described right to use the Easement
Area to the Grantee for the express purpose of crossing the Cushman
Transmission Line Right of Way for ingress and egress to access the abutting real
property owned by the Grantee. The ingress and egress shall be restricted to the
described Easement Area only (see Exhibit A). No other use of the subject

Easement Area is granted, nor shall the Grantee enlarge the use thereof.

b. Ownership of Utility System. Tacoma Power owns and controls the above-

described Easement Area consistent with and as part of its Utility System. The
rights granted herein are subordinate to, and subject to, the paramount right of
Tacoma Power to use said Easement Area for uses deemed necessary or
convenient to Tacoma Power. Grantee shall not damage or interfere with

Tacoma Power’s use of its Easement Area, structures, or facilities. Except as

E13435/P2016-235 GWM
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specifically provided for herein, no structures of any type may be placed on the
Easement Area, nor shall the Easement Area be barricaded, fenced or blocked by
the Grantee in any way.

c. Easement Closure Risk. Grantee assumes ali risk and costs associated with

easement access due to the Cushman Transmission Line Right of Way closures
and blockages by any closure event, including but not limited to environmental
regulation, or natural disaster including, fire, flood, snow, slides, tree windthrow,
or road washout. Tacoma Power is not obligated to repair or unblock the
Cushman Transmission Line Right of Way leading to the Easement Area or any
part of the Easement Area described herein if Tacoma Power determines the
route is no longer safe or viable.

d. Indemnification. The Grantee, its successors and assigns, to the fullest extent

allowed by law, agree to indemnify, defend, and hold harmless Tacoma Power, its
officers and employees, from any and all claims for damages or loss to Tacoma
Power’s operations or property and from any and all claims or litigation arising in
connection with this Easement and Easement Agreement. This includes
damages, loss, and personal injury (including death) to property or persons,
including injuries or death to Grantee, or Grantee’s agents, contractors, or
employees which may be caused or occasioned by the existence, operation, use,
or maintenance of any and all of the property subject to this Easement or
associated with the rights granted hereunder, or caused or occasioned by an act,
deed, or omission of the Grantee, Grantee’s agents, employees, guests,
customers, or invitees. In this regard, Grantee hereby waive immunity under Title
51 RCW, Industrial Insurance Laws. Tacoma Power agrees to be responsible for
its sole negligence or the sole negligence of its employees and officers occurring
within the scope of their employment. This indemnification has been mutually
negotiated.
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e. Utilities. Grantee shall not install or construct private utilities in the Easement

Area without written permission of Tacoma Power.

f. Improvements. Grantee agrees that any and all future driveway design,

construction, maintenance, repair, or replacement occurring on or impacting the
Easement Area shall be approved in writing by Tacoma Power prior to
construction thereof. Such authorized improvements shall comply with all federal,
state and local regulations. Grantee shall be solely responsible for and pay all
costs associated with the construction, maintenance, repair, replacement, or
upkeep of any existing of future driveway or other authorized improvements
occurring on or impacting the Easement Area. Any improvements to the
Easement Area shall become the property of Tacoma Power unless the
applicable consent specifically provides otherwise. Improvements installed by
Grantee shall, at Tacoma Power’s option, be removed at the termination of

expiration of the Easement at Grantee’s expense.

g. Relocation. Grantor may, in its sole discretion, direct Grantee to remove and
relocate, within the Easement Area, its driveway or other authorized improvement
in order to accommodate the Grantor's construction, improvement, change, or
operation of its utility system including, but not limited to, the relocation of
Grantor’s poles and/or towers. Removal and relocation of said driveway or other

authorized improvement shall be at the sole cost and expense of Grantee.

h. Waste. Grantee shall not cause nor permit any filling activity to occur in or on the
Easement Area, except as approved by Tacoma Power. Grantee shall not
deposit refuse, garbage, or other waste matter or use, store, generate, process,
transport, handle, release or dispose of any hazardous substance, or other

pollutants in or on the Easement Area except in accordance with all applicable
laws.
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i. Warranty. The City does not warrant its authority to grant the above described
use of the Easement Area, and the Grantee agrees to secure any other rights that

are needed by them for their respective lawful use of said Easement Area.

j- Prior Agreements. The rights herein granted shall be subject to any prior

agreements or contracts made or entered into by Tacoma Power and further shall
be subject to any subsequent agreements between city, state, or federal wildlife,
fish, ecology, energy, or other regulatory agency having jurisdiction over the City’s
hydroelectric, water supply, and railway systems.

k. Other Agency Regulations. This Easement, the Grantee, as well as Tacoma

Power, are at all times subject to provisions and requirements of federal, state,
and local agencies and any future rules and regulations of these agencies or their
successors or assigns. The rights granted herein are subject to any lawful rules
or regulations now in effect or which hereafter might become effective which are
imposed upon the subject Easement Area by any regulating authority including
Tacoma Power. Tacoma Power reserves the right at any and all times to
prescribe additional rules and regulations for the conduct, operation, and
maintenance of any or all the rights and privileges granted under the terms of this

Easement Agreement.

I.  Non-Exclusive Rights. This Easement is non-exclusive, and shall not prohibit

Tacoma Power from granting other rights of like or other nature to others, nor
shall it prevent Tacoma Power from using any of the subject Easement Area or
affect its right to full supervision and control over all or any part of the said
Easement Area, none of which is hereby surrendered in order to install, maintain,

and operate the utility system as a necessity or for convenience purposes.

m. Exclusive City Control and Access in Cases of Emergency. Tacoma Power

shall have the right to assert exclusive temporary control over access and use of
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the Easement Area as necessary, in Tacoma Power's sole discretion, for
purposes of conducting emergency repairs and/or maintenance to its electrical
utility facilities located on the Easement Area. Grantee hereby expressly
acknowledge this right and agree to hold Tacoma Power harmless against any
claims, demands or damages related to temporary denial of access and use of

the Easement Area hereunder.

n. Acknowledgement. As a condition of this Easement all parties hereto agree that
each of the Grantee’s respective successors and/or assigns, in order to be
entitled to and benefit from this Easement shall acknowledge and accept the
terms and conditions set forth in this Easement Agreement. Upon a subsequent
sale, transfer or conveyance of those lands being benefited hereby, each such
successor or assign shall execute an Acknowledgement to be attached hereto.
Said Acknowledgement shall expressly accept said terms and conditions herein

and shall be recorded with the Pierce County Auditor upon conveyance.

o. Sale or Transfer. If Tacoma Power should sell, transfer or convey all or any part
of the Cushman Transmission Line Right-of-Way which constitutes the Easement
Area, Tacoma Power does not warrant the rights granted herein.

3. Termination

a. Failure of Acknowledgement. If the Grantee hereunder, or respective

successors and/or assigns, should fail to acknowledge and accept the terms and
conditions of this Easement Agreement, then the Easement rights expressed
herein shall automatically terminate with respect to the non-accepting Grantee. In
the event of such termination, all ingress and egress rights of said Grantee to the
Easement Area shall cease.
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b. Loss of Grantee Access to Easement Area. Grantee has been provided

access to the Easement Area via an Easement from the State of Washington,
" Department of Natural Resources (“Grantee’s Easement”). In the event
Grantee’s Easement is terminated for any reason, and such termination results in
a loss of permanent legal access’by the Grantee to the Easement Area, this

Easement Agreement shall be terminated.

c. Failure or Breach. In the event the Grantee fails or breaches the terms and/or

conditions of the Easement Agreement herein, Tacoma Power reserves the right
to terminate or cancel the rights granted herein; or to reconcile or cause a remedy
in order to cure said failure or breach of this Easement Agreement. Such actions
shall be at the discretion of Tacoma Power. If said remedies to cure a failure or
breach of this- Easement Agreement are not forthcoming, the Grantee(s)‘
collectively shall have the right to create a remedy which is acceptable to Tacoma
Power within 180 days from written notice by Tacoma Power else the Easement

Agreement shall be terminated after a 180-day notice.

d. Abandonment. Should the Grantee fail to use the Easement Area as provided

for herein for a period of 5 years, this Easement and Easement Agreement shall

automatically terminate.
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TACOMA PUBLIC UTILITIES

BY:

William A. Gaines,
Director of Utilities/CEO

Approved:

GRANTEE

Power Superintendent/COO Date
Reviewed:

T&D Section Manager Date
T&D Assistant Section Manager Date
Reviewed:

Chief Surveyor Date
Approved as to form:

Deputy City Attorney Date

E13435/P2016-235 GWM
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Cathy Mae Blakely Date
Mark Christy Date
Debbie Kay Christy Date



STATE OF WASHINGTON )

) SS
COUNTY OF )

On this day of , 2017, before me personally appeared William A.
Gaines, to me known to be the Director of Utilities and CEQO of the City of Tacoma,
Department of Public Utilities, the municipal corporation that executed the within and
foregoing instrument, and acknowledged said instrument to be the free and voluntary act
and deed of the City of Tacoma, for the uses and purposes herein mentioned, and on oath
stated that he is authorized to execute said instrument.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the
day and year first above written.

Dated this day of , 2017

Place Notary Seal in Box

Notary Public in and for the State
of Washington
Residing in

My Commission Expires
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City of Tacoma - Department of Public Utilities
Light Division Easement No. 13453

Northeast Quarter (NE'4) of Section 21, Township 22 North, Range 01 East, W.M.,
in Pierce County, Washington

50
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1-016 084 _
\ 1-017 TACONA-LAKE CUSHMAN POWER UNW’
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Benefitted Parcel:
Revised Parcel B
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NOT TO SCALE

REAL PROPERTY SERVICES ILLUSTRATION

E13453 Not to scale — illustrative purposes only EXHIBIT A
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Blakely/Christy — Ingress and Egress Easement




Blakely/Christy — Ingress and Egress Easement
General Location

Approximately 20 Miles Northwest of Tacoma
Along Potlatch-Cushman Transmission Line Corridor
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Enumclaw, WA 98022

WASHINGTON STATE DEPARTMENT OF

NATURAL RESOURCES

HILARY S. FRANZ | COMWMISSIONER OF PUBLIC LANDS

URBAN/RURAL EASEMENT

Grantor: Washington State Department of Natural Resources

Grantee: Iris L. Morgan ; '
. Courtesy Recording ONLY
Legal Description: $1/2 $1/2 SW1/4 SE1/4 Section 16 T22N RO1E No liabicl)ity fofyva};dny and/or accuracy

Assessor’s Property Tax Parcel or Account Number; 0122161000 assumed by WFG National Title Co.
Cross Reference: 200602270330; 200602275001

DNR Easement No. 50-095417

This Easement is between IRIS L. MORGAN, as her separate estate, herein called "Grantee" and the
STATE OF WASHINGTON, acting by and through the Department of Natural Resources, herein
called "State" dated as of Mow\‘ 9, 2.0V "Effective Date."

Conveyance. State, for consideration of FOUR THOUSAND EIGHT HUNDRED and NO/100
DOLLARS ($4,800.00), hereby. grants and conveys to Grantee a non-exclusive, indivisible forty
(40) foot wide Easement over a parcel of land in Pierce County, legally described as set forth in
Exhibit "A" (hereafter “Burdened Parcel”), said easement for an existing road located within a
portion of the south forty (40) feet of the S1/2 S1/2 SW1/4 SE1/4 Section 16, Township 22 North,
Range 01 East, approximately as shown on Exhibit “B” (hereafter “Easement Area”).

Term. The Easement shall expire on December 31%, 2047 unless terminated sooner as set forth
hereafter. '

Purpose. The Easement is conveyed to provide ingress and egress to and from a single-family
residence on land owned by Grantee legally described as set forth in Exhibit “C” (hereafter
"Benefited Parcel”). Authorized use shall include the right to travel, maintain, repair, construct or
reconstruct the Easement Area subject to the restrictions set forth hereafter. The purpose of this
Easement shall not be changed or modified without the consent of State which shall be at its sole

discretion. Any unauthorized use of this Easement Area shall be considered a material breach of this
Easement.

Urban/Rural Easement Page 1 of 16 Easement No. 50-095417
EXCISE TAX EXEMPT DATE ¢ —/ (7

ﬂ/ @ Pierce County
By - (e i Sig,




201706010474 Pagé®d’o¥ 874002

Indivisible. The rights attaching to the Benefited Parcel are indivisible. Should the Benefited
Parcel be subsequently subdivided or parcelized, owners of additional residences shall not be
entitled to exercise the rights granted herein. Such owners must apply separately for an easement to
the new residence, which may or may not be granted by State, which shall be at its sole discretion.

Reservations. State reserves all ownership of the Easement Area and other profits thereon
(including timber unless conveyed under this Easement) and the right of use of the Easement Area
for any purpose including but not limited to the right to remove timber within the Easement. Area;
the right at all times to cross and recross the Easement Area at any place on grade or otherwise; and
the right to use, maintain, patrol, reconstruct or repair the Easement Area so long as it does not
unreasonably interfere with the rights granted herein. State'may grant to third parties any and all
rights reserved. Once Grantee clears timber conveyed under this Easement, if any, timber
subsequently grown in such cleared areas shall belong to State. State further reserves the right to
relocate the right of way. If the right of way is relocated at the sole request of State, State shall
construct the relocated right of way to the same standards existing at the time of relocation.

Compliance with Laws. Grantee shall, at its own expense, conform to all applicable laws,
regulations, permits, or requirements of any public authority affecting the Easement Area and the
use thereof. Upon request, Grantee shall supply State with copies of permits or orders.

Compliance with Habitat Conservation Plan. The Easement Area is located within an area that is
subject to the State's Habitat Conservation Plan adopted in connection with Incidental Take Permit
No. PRT-812521 as supplemented by Permit No. 1168 (collectively "ITP"). As long as the Habitat
Conservation Plan remains in effect, Grantee and all contractors, subcontractors, invitees, agents,
employees, licensees or permittees acting under Grantee shall comply with the terms and conditions
set forth in Exhibit “D” while operating on the Easement Area. .

Indemnity. Grantee shall indemnify, defend with counsel acceptable to State, and hold harmless
State, its employees, officers, and agents from any and all liability, damages, expenses, causes of
action, suits, claims, costs, fees (including attorney's fees), penalties, or judgments, of any nature
whatsoever, arising out of the use, occupation, or control of the Easement Area by Grantee, its
contractors, subcontractors, invitees, agents, employees, licensees, or permittees, including but not
limited to the use, storage, generation, processing, transportation, handling, release, threatened
release, or disposal of any hazardous substance or materials. To the extent that RCW 4.24.115
applies, Grantee shall not be required to indemnify State from State's sole or concurrent negligence.
This indemnification shall survive the expiration or termination of this Easement. Grantee waives its
immunity under Title 51 RCW to the extent required to indemnify State.

Urban/Rural Easement Page 2 of 16 : . Easement No. 50-095417
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Insurance.

Evidence of Insurance: The Grantee must furnish evidence of insurance in the form of a Certificate
of Insurance satisfactory to State, executed by a duly authorized representative of each insurer

showing compliance with the insurance requirements set forth below. The Certificate of Insurance
must reference State's contract number. '

Cancellation: State must be listed on the policy, and the insurer must provide 45 days written

notice to State before the cancellation, non-renewal, or material change of any insurance referred to
therein.

Specific Coverage Requirements: During the entire term of the Easement, the Grantee must
purchase and maintain the insurance coverages and limits specified below:

1. Personal Automobile Insurance. The Grantee must purchase and maintain Personal
Auto Policy (PAP) which covers damages for bodily injury and property damage for
which Grantee and any residents of Grantee's becomes legally liable. Such insurance
must cover the use of any auto owned by or furnished to (1) Grantee and (2) any
residents of Grantee's property. Such coverage must be on an occurrence basis. The
PAP must provide liability coverage with limits not less than those specified below.

Per Description Person Occurrence
Bodily Injury $100,000 $300,000
Property Damage Not applicable $50,000
2. Homeowner's or Tenant Homeowner's Insurance, including Liability coverage.

Grantee must purchase and maintain homeowner's insurance which covers damages
for bodily injury and property damage for which Grantee and any residents of
Grantee’s become legally liable. Such coverage must extend to (1) Grantee and (2)

any residents of Grantee's property. Coverage must be provided on an occurrence
basis. Liability coverages must include:

¢ Fire Legal Liability
e Liability assumed under a writien contract, such as a lease or

Easement

The homeowner's or tenant homeowner's insurance must provide liability coverage with
limits not less than $300,000 per occurrence.
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Waste. Grantee shall not cause or permit any filling activity to occur in or on the Easement Area,
except as approved by State. Grantee shall not deposit refuse, garbage, or other waste matter or use,
store, generate, process, transport, handle, release, or dispose of any hazardous substance, or other
pollutants in or on the Easement Area except in accordance with all applicable laws.

The term hazardous substance means any substance or material as those terms are now or are
hereafter defined or regulated under any federal, state, or local law including but not limited to the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA 42 USC 9601
et seq.) as administered by the US Environmental Protection Agency, or the Washington Model
Toxic Control Act (MTCA RCW 70.105D) as administered by the State Dept. of Ecology.

Grantee shall immediately assume responsibility for a hazardous substance release (spill) caused by
Grantee or its Permittees on or adjoining the Easement Area.
As responsible party, Grantee shall:

¢ Immediately notify all necessary emergency response agencies, as required under federal,
state and local laws, regulations, or policies. ‘

o Following emergency response agency notifications, notify State (Dept. of Natural
Resources) of all spill releases and Grantee actions completed for spill reporting and actions
planned or completed toward spill cleanup. State notification requirements are “same
business day” notification for normal state work days and “next available business day”
notification for weekends and holidays.

¢ At Grantees sole expense, conduct all actions necessary to mitigate the spill release.
Mitigation response actions may include, but are not necessarily limited to, initial release
containment, follow-up site cleanup and monitoring actions, and continued contact and
coordination with regulators and State, as defined under the aforementioned laws,
regulations, policies and this agreement.

e Other than performing initial emergency response cleanup/containment actions; obtain
approvals in advance of all site cleanup actions (e.g. site characterization investigations,
feasibility studies, site cleanup and confirmation sampling, and groundwater monitoring)
conducted on State lands, in coordination with regulatory agencies and State,

¢ Obtain and understand all necessary hazardous substance spill release notification and
response mitigation requirements, in advance of conducting Grantee operations on State
land.
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Survey Markers. Grantee shall not destroy any land survey corner monuments and reference points
(including but not limited to corner markers, witness objects, or line markers) without prior written
approval from State, which shall not be unreasonably withheld. Monuments or reference points that
must necessarily be disturbed or destroyed during road construction or maintenance activities must
be adequately referenced and replaced, at Grantee’s cost, under the direction of a State of
Washington Professional Land Surveyor, in accordance with all applicable laws of the State of
Washington in force at the time of construction, including but not limited to RCW 58.24, and all

Department of Natural Resources regulations pertaining to preservation of such monuments and
reference points.

Operational Requirements. Site-specific operational requirements are listed in Exhibit “E”. Non-
compliance with these requirements shall constitute a breach of the Easement and may result in the
State suspending operations until the breach is remedied. '

Construction/Reconstruction. Ninety (90) days prior to any construction or reconstruction by
Grantee on the Easement Area, Grantee shall submit a written plan of construction to State outlining
the construction or activity for State's approval, which shall not be unreasonably withheld. In the
event of an emergency requiring immediate action to protect person or property, Grantee may take
reasonable corrective action without prior notice to State. Grantee shall notify State within forty-

eight (48) hours of any corrective action taken and all construction or reconstruction shall comply
with applicable state or local laws.

Maintenance. Maintenance is defined as work normally necessary to preserve and keep the road in
its present condition or as hereafter improved. Ata minimum, the road will be maintained to meet
forest practice standards set forth in Chapter 222-24 WAC as now written or hereafter amended.

When a road is being used solely by Grantee, Grantee shall be solely responsible for maintaining
that portion of the road so used to the standards existing at the time solo use is commenced until
joint use begins. During periods when Grantee, State and/or other parties with an easement or
license from State use the road, or any portion thereof, the cost of maintenance and resurfacing shall
be allocated among such users on the basis of their respective use including that of their agents.
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During periods of joint maintenance, the users shall meet at times to be set at the discretion of State
and establish necessary maintenance provisions. Such provisions shall include, but not be limited to
the following:

(@) The appointment of a maintainer, which may be one of the parties or any third party,
to perform all recurrent maintenance;

(b)  The extent of resurfacing necessary to keep the road to the standard originally
constructed or thereafter improved, and to reduce environmental impacts; and

(c) A method of payment by which each party using the road or a portion thereof, shall
pay its pro rata share of the cost of maintenance and resurfacing.

Repairs. Each party shall repair, or cause to be repaired at its sole cost, that damage to the road and
improvements occasioned by it which is in excess of that which it would cause through normal and
prudent usage. Should damage be caused by an unauthorized user, the cost of repair shall be treated
as ordinary maintenance and handled as set forth above.

Easement Closure Risk. Grantee assumes all risk and costs associated with easement access due to
road closures and blockages caused by any road closure event, including but not limited to
environmental regulation, or natural disasters including, fire, flood, snow, slides, tree wind throw, or
road wash out. State is not obligated to repair or unblock an existing road leading to the Easement
Area or any part of the Easement Area described herein if State determines the road is no longer safe
or viable for trust management purposes.

Improvements. Grantee shall construct no improvements without the prior written consent of State,
which shall be at State's sole discretion. Unless the parties agree in writing to share the cost of
improvements, improvements shall be at the sole expense of the improver. Any improvements to the
Easement Area shall become property of State unless the applicable consent specifically provides
otherwise. Improvements installed by Grantee shall, at State's option, be removed at the termination
or expiration of the Easement at Grantee’s expense.

Weed Control/Pesticides. The Grantee shall control at its own cost, all noxious weeds on any
portion of the Easement Area herein granted. Such weed control shall comply with county noxious
weed control board rules and regulations established under the Uniform Noxious Weed Control
Statute (Chapter 17.10 RCW). The Grantee shall be responsible for, or shall immediately reimburse
State any weed control cost incurred as a result of the Grantee's failure to control weeds on the
Easement Area.

All ground methods of chemical weed control shall be approved in writing by State prior to
beginning such activities.

The aerial application of pesticides is not permitted.
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Notice. Any notices or submittals required or permitted under this Easement may be delivered
personally, sent by facsimile machine or mailed first class, return receipt requested, to the following
addresses or to such other place as the parties hereafter direct. Notice will be deemed given upon
delivery, confirmation of facsimile, or three (3) days after being mailed, whichever is applicable.

To State: To Grantee:
DEPARTMENT OF [RIS L. MORGAN
NATURAL RESOURCES 10808 144™H ST NW
South Puget Sound Region Gig Harbor, WA 98329
950 Farman Avenue North 253-857-2280

Enumclaw, WA 98022
360-825-1631

Recording. Grantee shall record this Easement in the county in which the Easement Property is
located, at Grantee’s sole expense. Grantee shall provide State with a copy of the recorded
Easement. Grantee shall have thirty (30) days from the date of delivery of the final executed
agreement to comply with the requirements of this section. If Grantee fails to record this Easement,

State may record it and Grantee shall pay the costs of recording, including interest, upon State's
demand. ‘

Advance by State. If State advances or pays any cost or expense for or on behalf of Grantee,

Grantee shall reimburse State the amount paid and shall pay interest on such amount at the rate of
one percent (1%) per month until paid.

Lien. Any amount due from but not paid by Grantee as required under this Easement within thirty
(30) days of demand shall be a lien upon the Benefited Parcel. Grantee hereby authorizes State to
file a notice of lien with the county auditor and to foreclose such lien as a mortgage.

Termination. State shall have the right to terminate this Easement if Grantee fails to cure a material
breach of this Easement within sixty (60) days of notice of default (Cure Period). If a breach is not
reasonably capable of being cured within the Cure Period for reasons other than lack of or failure to
expend funds, Grantee shall commence to cure the default within the Cure Period and diligently
pursue such action necessary to complete the cure. In addition to the right of termination, State shall
have any other remedy available in law or equity. Any Grantee obligations not fully performed upon
termination shall continue until fully performed. Designation of certain breaches as material
throughout this Easement shall not preclude other breaches from being declared material.
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Abandonment. If Grantee ceases to use the Easement Area for the purposes set forth herein for a
period of two (2) successive years, this Easement shall be deemed abandoned and terminate w1thout
further action by State,

Construction. The terms of this Easement shall be giVen their ordinary meaning unless defined
herein and shall not be presumed construed against the drafter.

Effective Date. The Effective Date of this Easement shall be the date on which the last party
executes this Easement. The Effective Date will be inserted on the first page of the Easement when
such date is determined.

Exhibits. All exhibits referenced in this Easement are incorporated as part of the Easement.
Headings. The headings in this Easement are for convenience only and are not intended to, and
shall not be construed to, limit, enlarge, or affect the scope or intent of this Easement nor the

. meaning of any of its provisions.

Modification. Any modification of the Easement must be in writing and 51gned by the parties.
State shall not be bound by any oral representatlons or statements.

Non-waiver. The waiver by State of any breach or the failure of State to require strict compliance
with any term herein shall not be deemed a waiver of any subsequent breach.

| Severability. If any provision of this Easement shall be held invalid, it shall not affect the validity
of any other provision herein.

Successors and Assigns. This Easement shall be binding upon and shall inure to the benefit of the

parties, their successors and assigns except to the extent this section conflicts with the section
labeled "Indivisible" in which case the Indivisibility section will control.
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IN WITNESS WHEREOF, the parties hereto have executed this instrument, in duplicate, as of the
day and year first above written.

BENEFITTING PARCEL

Dated: W/ ,2017. /S WL/

JAMES MORGAN

Power of Attorney

7400 Stinson Ave Apt 324
Gig Harbor, WA 98335

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES

Dated: SI/ /f/o ;2517. 4% [, /g\"‘/gﬁ-

ANGUS'BRODIE

Deputy Supervisor for Uplands
P.O. Box 7000 .

1111 Washington Street SE
Olympia WA 98504-7000

Approved as to form 1/21/2003
By Mike Rollinger,

Assistant Attorney General

for the State of Washington,
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INDIVIDUAL ACKN OWLEDGEMENT
STATE OF WA%GTON
- County of ¥ L&

I certify that I know or have satisfactory evidence that JAMES MORGAN is the person who
appeared before me, and said person acknowledged that he signed this instrument and acknowledged

it to be his free and voluntary act for th '%fimentioned in this instrument.
Dated: l"t L. 17 (‘M -

gnature)
(Seal or stamp) » E
,ﬁmmm:m‘mrﬁm}
Notryy FukMe (Print Name)
State of Washington : . .
SUSAN D CHAMPEAY Notgry Public,in and for the State of Washington, residing
MY COMMISSION EXPIRES at _ ¥\ o ‘ﬁv(w w/ ~
i May 03, 2017 hd
T TR T e My appointment expires W\ah 3 2% \"’l) .
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STATE ACKNOWLEDGEMENT
State of Washington

County of Thurston

I certify that I know or have satisfactory evidence that ANGUS BRODIE is the person who appeared
before me, and said person acknowledged that he signed this instrument, on oath stated that he was
authorized to execute the instrument and acknowledged it as the Deputy Supervisor for Uplands on
behalf of the Department of Natural Resources of the State of Washington to be the free and
voluntary act of such party for the uses and purposes mentioned in the instrument.

Dated: ‘S\t\C\\\”\ ghm;g&\kggfgg%
Wiy, t .

\ , (Signature)
“\;%‘“.‘-%554‘5”4 Tami 4. Ke)
11 10) ARG a. >
izse 'C"gr(%OT P %‘"O ’f- (Prmtvlzl\ar‘ne) ‘ } a;\"dj
= [ ON2MARLT 2
0L P = . .
:"-}‘,/\'._,,,ol/UBL‘?P 025 Notary Public in and for the State of Washington, residing
L& 28 K ('9\\‘ at _\N\eguiiaan :

@mnii) My appointment expires _}) \23 |2p2p .
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EXHIBIT A
BURDENED PARCEL

e S1/2 S1/2 SW1/2 SE1/4 Section 16, Township 22 North, Range 01 East, W.M., Pierce
County, Washington State.

Subject to Commisioners Order granting the City of Tacoma an easement for a right of way
for a transmission line, filed in the Office of the Commissioner of Public Lands under File
No. 50-011530.

e Tax Parcel Number: 0122161000
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EXHIBIT B
EASEMENT AREA
N
STATE LAND (DNR)
w E
SW1/4 OF THE SE1/4
1/4 CORNER SEC.16, T22NR1E <
1/16 CORNER
144TH STREET NW
STATE ROUTE 302
SEC.21, T22NR1E
IRIS L. MORGAN

FEET
LEGEND
0 100 200 - 400
40" WIDE EASEMENT AREA
LENGTH: 640 FEET
AREA: 0.6 ACRES
TACOMA CITY LIGHT
e EXISTING ROAD
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EXHIBIT C
BENEFITED PARCEL

THAT PORTION OF THE EAST HALF OF THE WEST HALF OF THE NORTHWEST
QUARTER OF THE NORTHEAST QUARTER OF SECTION 21, TOWNSHIP 22 NORTH,
RANGE 01 EAST, WM., IN PIERCE COUNTY, WASHINGTON, LYING NORTHERLY OF
THE NORTH LINE OF GIG HARBOR-LONGBRANCH HWY (S.R. 302);

EXCEPT THE NORTH 50 FEET THEREOF FOR 144™ ST NWw;
TOGETHER WITH THE FOLLOWING DESCRIBED PARCEL:

BEGINNING AT THE NORTH QUARTER CORNER OF SECTION 21, TOWNSHIP 22 NORTH,
RANGE 01 EAST, W.M,; : :
THENCE EASTERLY ALONG THE NORTH LINE OF SAID SECTION 320.18 FEET;
THENCE SOUTH 0°41°03” WEST 50.02 FEET TO THE POINT OF BEGINNING;

THENCE CONTINUING SOUTH 0°41°03” WEST 106.77 FEET;

THENCE SOUTH 70°06°15” WEST 24.42 FEET;

THENCE NORTH 18°16°35” WEST 123.66 FEET;

THENCE SOUTH 87°52’04” EAST 63.06 FEET TO THE POINT OF BEGINNING;

(ALSO KNOWN FAS PARCEL B OF BOUNDARY LINE ADJUSTMENT RECORDED
FEBRUARY 27, 2006, UNDER RECORDING NO. 200602275001,

SITUATED IN THE COUNTY OF PIERCE, STATE OF WASHINGTON.
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EXHIBIT D
HCP REQUIREMENTS

1) Grantee shall notify State of the following:

a) That Grantee has discovered locations of any species listed by the U.S. Department
of Fish and Wildlife as threatened or endangered species (listed species) under the
Endangered Species Act as such list may be updated from time to time; and

b) That Grantee has located any live, dead, injured, or sick specimens of any listed
species.
2) Notification required in subsection 1) must in all circumstances occur as soon as practicable

but in any event within 24 hours.

3) Grantee may be required to take certain actions to help State safeguard the well-being of any

live, injured, or sick specimen of any listed species until the proper disposition of such
specimen can be determined by State.

4) Any application for a Forest Practices Permit submitted by Grantee for activities on the State
Easement Area must identify that the State Easement Area is covered by the HCP.
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EXHIBIT E
OPERATIONAL REQUIREMENTS

a) Roads may not be used when continued use will result in excessive damage due to weather
or other conditions.

b) Snow removal is not allowed without permission from State.

¢) Grantee shall not park any vehicle within the Easement Area

d) Grantee shall not block any portion of the Easement Area.

e) Grantee shall remove all litter and garbage from the Easement Area.
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RESOLUTION NO. U-10957

A RESOLUTION relating to Tacoma Power; declaring utility-owned real
property surplus and authorizing the sale to the Key Peninsula
Metropolitan Park District.

WHEREAS the City of Tacoma, Department of Public Utilities, Light
Division (d.b.a. “Tacoma Power"), requests the Board declare surplus and
approve the negotiated sale of approximately 1.35 acres, located on the north
and south sides of SR 302 in unincorporated Pierce County, Washington
(“Property”), to the Key Peninsula Metropolitan Park District (“Key Pen”), and

WHEREAS the Property is located in the vicinity of the Tacoma Power-
owned Potlatch-Cushman transmission line corridor, and consists of two
twenty-foot-wide strips of land on either side of SR 302, and

WHEREAS Tacoma Power does not need to own the property as
ownership entails additional management time and expense, especially due to
requests to cross or otherwise use the corridor. Operational needs can be met
through permanent easement rights alone, as proposed by this transaction, and

WHEREAS, due to a timing issue with Key Pen’s development of its
Gateway Park property, they requested that we first grant them a permit to
install the water line since the process to execute the sale of the property would
take longer, and

WHEREAS the following steps are needed to complete this transaction:

1) Tacoma Power will issue a Temporary Construction Permit to allow use
of a portion of the Potlatch-Cushman Transmission line corridor for
installation of a water line to serve Key Pen’s Gateway Park

development;

1
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2) The sale of the property is subject to completion of a Boundary Line
Adjustment at Key Pen’s expense, to reconfigure the Tacoma Power and
Key Pen property included in the sale. Tacoma Power shall retain an
easement in the property for continued transmission line operations with
no adverse long-term impacts;

3) The property sale is expected to close and the Permit will expire by
October 31, 2017, with time to proceed with Board and Council's
approval of sale and declaration of surplus property, and
WHEREAS the Department of Public Works Real Property Servicés

section has negotiated the price of $16,250, with consideration of the easement
to Tacoma Power,

WHEREAS, due to the retained easement rights, Tacoma Power has
determined that the Property sought by Key Pen is not essential for continued
effective utility service and has deemed the Property surplus to Tacoma
Power’s needs pursuant to RCW 35.94.040 and TMC 1.06.272-.278; Nrow,
Therefore,

BE IT RESOLVED BY THE PUBLIC UTILITY BOARD OF THE CITY OF TACOMA:

Sec. 1. That it is in the best interests of the City of Tacoma to approve
the negotiated sale in fee of approximately 1.35 acrés of property located on the
north and south sides of SR 302 in unincorporated Pierce County, Washington,
and as more fully described in the documents on file with the Clerk of the

Board, to the Key Peninsula Metropolitan Park District.

2 U-10957
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Sec. 2. That the Property is not essential for continued effective utility
service by Tacoma Power and is properly declared surplus property and excess
to Tacoma Power’s needs.

Sec. 3. That in order to complete the transaction, Tacoma Power will
grant a Temporary Construction Permit to Key Peninsula Park District, complete
a Boundary Line Adjustment at Key Peninsula’s Metropolitan Park District's
expense, and Tacoma Power will seek Board and Council approval for a
declaration of surplus property and approval of sale by October 31, 2017.

Sec. 4. That the City Council is requested to hold a public hearing on this
matter pursuant to RCW 35.04.040, and thereafter approve this recommended
sale and authorize the proper officers of the City of Tacoma to execute all
necessary documents, substantially in the same form as on file with the Clerk
and approved by the City Attorney.

Approve/,as to form and legality:

Chair
oy
Chlef Deputy Caty Attorney Secretary
Adopted
Clerk
3 U-10957
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Request for Board meeting CITY OF TACOMA
DEPARTMENT OF PUBLIC UTILITIES

of September 13, 2017 REQUEST FOR RESOLUTION Date: August 25, 2017

INSTRUCTIONS: File request in the Office of the Director of Utilities as soon as possible but not later than nine working days prior to the
Board meeting at which it is to be introduced. Completion instructions are contained in Administrative Policy POL-104.

1. Summary title for 